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HAND-OUT 1 – KEY RIGHTS, DUTIES AND DEFINITIONS 

1. What is a public authority? 

A. The AIE Regulations apply to public authorities (Article 3(1)). Public authorities 
subject to the AIE Regulations include: 

• Government departments; 

• Local authorities; 

• Non-commercial state agencies, e.g. the Environmental Protection 
Agency; 

• Commercial state agencies, e.g. EirGrid; 

• Regulatory bodies, e.g. the Commission for the Regulation of Utilities. 

• Certain private entities that perform public administrative functions, or that 
have public responsibilities or functions/ provide public services under the 
“control” of a public authority e.g. Raheenleagh Power DAC. 

See cases: 

• Mr. Gavin Sheridan and the National Asset Management Agency (NAMA) 
(CEI/10/0005) 

• Mr Andrew Jackson and Bord na Móna CEI/12/0003 

• Fish Legal & Another v Information Commissioner & Others (C-279/12) 
(19 December, 2013); 

• National Asset Management Agency v Commissioner for Environmental 
Information [2015] IESC 51; 

• Lar McKenna and Statutory Property Arbitrator (CEI/15/0026) 

• Darragh McDonagh and Galway Harbour Company (CEI/16/0034) 

• Shell and Topaz Aviation Ireland Limited and daa, public limited company 
(CEI/16/0043) 

• Killross Properties Limited and ESB Networks Business Unit 
(CEI/17/0001) 

• Right to Know CLG and IPB Insurance Company Limited by Guarantee 
(IPB Insurance) (CEI/18/0032) 

• Conor Ryan and Irish Coursing Club (CEI/19/0057) 

• Right to Know CLG and Celtic Roads Group (Dundalk) DAC (CRG) (OCE-
93421-T8F8W7) 
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• Right to Know CLG v Commissioner for Environmental Information and 
Raheenleagh Power DAC  [2021] IEHC 46 

B. The AIE Regulations do not apply to a public authority if it is acting in a judicial or 
legislative capacity. 

See cases: 

• Peter Sweetman and Associates and the Courts Service (CEI/08/0005). 

• Deutsche Umwelthilfe ev v Bundesrepublik Deutschland (C-515/11); 

• Flachglas Torgau GmbH v Federal Republic of Germany [2012] EUECJ 
C-204/09 (14 February, 2012) 

• Solvay and others v Région Wallone [2012] EUECJ C-182/10 (16 
February, 2012) 

• Right to Know CLG and the Office of the Secretary General to the 
President (the OSGP) (CEI/17/0033) 

• Lar McKenna and Statutory Property Arbitrator (CEI/15/0026) 

• Friends of the Irish Environment Limited and The Courts Service 
(CEI/16/0038) 

• Hedge Laying Association of Ireland and the Department of Transport, 
Tourism and Sport (CEI/17/0023) 

• Friends of the Irish Environment Limited v Commissioner for 
Environmental Information (C-470/19) 

2. Dissemination of Information 

Public authorities are required to make environmental information available by 
electronic means and to organise it all with a view to active and systematic 
dissemination (Article 5).  This is separate from the duty to make information 
available in response to individual requests. 

See: Scott Coombs and the Environmental Protection Agency (CEI/16/0003) 

What is reasonable will depend on the size and functions of the organisation and the 
nature of the information held.  It is good practice for public authorities to have a 
system in place to help them meet their obligations under Article 5.  For instance, 
they should: 

• consider the most effective way of publicising the right to information; 

• publish the information online in a way that is easy for the public to access and 
use, such as including a search facility and having an alphabetical directory as 
well as tree structures.  Information should not be ‘buried’ on a site;  

• add new information and update existing information promptly; and 
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• publicise applicants’ rights to information, for example, as part of general 
information on services provided by the authority. 

When public authorities are considering what information to disseminate proactively, 
they should not consider themselves restricted to the minimum requirements as listed 
in the AIE Regulations.  For example, consideration should be given to disseminating 
frequently requested information, which will reduce individual requests for such 
information in future. 

Public authorities are not obliged to organise or make available: 

• information that would be excepted from disclosure under the exemption 
provisions (after the application of the public interest test); or 

• third party personal data, the disclosure of which would breach the General Data 
Protection Regulation (Regulation (EU) 2016/679) and/or the Data Protection 
Acts 1988 - 2018. 

See: Rita Canney and Waterford City Council (CEI/11/0009) 

3. Duty to assist applicants 

Public authorities are required to provide advice and assistance to those who 
propose to make, or have made, a request for environmental information, where it is 
invalid or is formulated in too general a manner (Articles 7(7) and 7(8)).The provision 
of advice and assistance is how a public authority interacts with an applicant in order 
to discover what it is that the applicant wants and, where possible, assist them in 
obtaining this. 

Some examples of good practice include: 

• make early contact with an applicant and maintain a dialogue with them 
throughout the process of dealing with the request keeping them informed at 
every stage; 

• properly record and document all communications relating to any necessary 
clarification and also the handling of any request; 

• be sensitive to the circumstances of the applicant when considering the 
appropriate method of contact; 

• providing an outline of the different kinds of information that might meet the terms 
of the request; 

• providing access to detailed catalogues and indexes, where these are available, 
to help the applicant ascertain the nature and extent of the information held by 
the authority; 

• if a public authority is unable to provide an applicant with the information they 
have requested in the manner which they have specified, it should discuss with 
the applicant whether the information can be provided in another format which is 
acceptable to the applicant; 
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• providing a general response to the request setting out options for further 
information that could be provided on request; 

• advising the person that another person or agency (such as the Citizens 
Information Board) may be able to assist them with the application or make the 
application on their behalf. 

This list is not exhaustive and public authorities should be flexible in offering advice 
and assistance most appropriate to the circumstances of the applicant. 

Public authorities should publish their procedures for dealing with requests for 
information. These procedures may include what the public authority’s usual 
procedure will be where it does not hold the information requested. 

Staff in public authorities in contact with the public should bear in mind that not 
everyone will be aware of the AIE Regulations or the Freedom of Information Act 
2014, as amended (the “FOI Act”), and they should draw these to the attention of 
potential applicants who appear unaware of them.  Any question which cannot be 
dealt with on the spot should be treated as a request for information. 

There are no special provisions for dealing with requests that appear to be part of an 
organised campaign.  Such requests are to be expected and dealt with in the usual 
way.  Repeatedly requested information may be best made available by means of a 
publication scheme.  Being part of a campaign does not necessarily make a request 
‘manifestly unreasonable’. 
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HAND-OUT 2 – ENVIRONMENTAL INFORMATION 

1. Some Key Points about Handling Environmental Information 

• If you can release the information in full and there are no other considerations such 
as charging or statistical record-keeping, there is no need to decide whether it is 
environmental – just provide the information and explain the internal review 
procedure. 

• Each case must be treated on its own merits.  It is best to avoid making automatic 
assumptions that a particular category of information is (or is not) always 
environmental information as this can be misleading.   

• The scope of environmental information is wide, but there are limits.  It is important to 
look at the wording of the definition in the Regulations and to consider carefully 
whether information held, which meets the terms of the request, fits the definition. 

• Right of access is to environmental information “held by, or for the public authority”, 
“Held by” means information in its possession, which has been produced or received 
by that authority. “Held for” means information that is physically held by a natural or 
legal person on behalf of that authority. 

2. The Definition of Environmental Information 

It is very important to note the linkages between some parts of the definitions at (a) to (f) 
which limit their application.  These need to be checked carefully as in some cases only the 
information qualifying under both parts will meet the definition of environmental information.  
These cross references are shown in bold below. 

Environmental information is any information in written, visual, aural, electronic or any other 
material form on- 

a) the state of the elements of the environment, such as air and atmosphere, water, 
soil, land, landscape and natural sites including wetlands, coastal and marine 
areas, biological diversity and its components, including genetically modified 
organisms, and the interaction among these elements; 

b) factors, such as substances, energy, noise, radiation or waste, including 
radioactive waste, emissions, discharges and other releases into the 
environment, affecting or likely to affect the elements of the environment 
referred to in (a); 

c) measures (including administrative measures), such as policies, legislation, 
plans, programmes, environmental agreements, and activities affecting or likely 
to affect the elements and factors referred to in (a) and (b) as well as measures 
or activities designed to protect those elements; 

d) reports on the implementation of environmental legislation; 

e) cost-benefit and other economic analyses and assumptions used within the 
framework of the measures and activities referred to in (c); and 
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f) the state of human health and safety, including the contamination of the food 
chain, where relevant, conditions of human life, cultural sites and built structures 
inasmuch as they are or may be affected by the state of the elements of the 
environment referred to in (a) or, through those elements, by any of the matters 
referred to in (b) and (c). 

Sub-paragraph (b) factors: Affects or is likely to affect the elements of the environment in (a) 

Sub-paragraph (c) measures … and activities: affects or is likely to affect the elements and 
factors in (a) and (b). 

Sub-paragraph (e) cost-benefit and other economic analyses: used within … measures … 
and activities in (c). 

Elements of the environment in (a) or through those elements the matters in (b) and (c): 
affect or may affect (f) state of human health and safety. 

Further commentary: 

(a) the state of the elements of the environment and the interaction among these elements 

There are two parts to this definition: 

- the state of the elements of the environment: covers quality and quantity.  It will 
include physical, biological and chemical characteristics.  Includes past and predicted 
future conditions (if this information has already been generated); 

- the interaction among the elements of the environment. 

(b) factors affecting or likely to affect the elements of the environment referred to in (a) 

A factor in this sense should simply be taken to mean something physical that has an 
impact or influence.  An element may be a factor.  For instance, water will be a factor in 
an incidence of flooding.  A factor may also be the state of an element of the 
environment or involve the interaction of the elements of the environment.  The effect 
need not be detrimental or large scale; it may be small scale and beneficial.  Must be 
more substantial than a remote possibility. 

(c) measures (including administrative measures), and activities affecting or likely to affect 
the elements and factors referred to in (a) and (b), as well as measures or activities 
designed to protect those elements 

Effect need not be detrimental or large-scale; it may be small and beneficial.  Must be 
more substantial than a remote possibility. 

As well as the listed measures, can also include regulatory, economic and voluntary 
tools, such as Acts of the Oireachtas, local by-laws, taxes, prosecutions, charges, and 
voluntary agreements.   

(d) reports on the implementation of environmental legislation 

E.g. any reports reviewing or monitoring the operation, performance, success or failure 
of environmental legislation.   
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In adopting the Aarhus Convention for its own institutions, the European Commission 
explained environmental legislation as: 

“legislation which, irrespective of its legal basis, contributed to the pursuit of the 
objectives of … policy on the environment … preserving, protecting and improving 
the quality of the environment, protecting human health, the prudent and rational 
utilisation of natural resources, and promoting measures at international level to deal 
with regional or worldwide environmental problems…” 

(e) cost-benefit and other economic analyses and assumptions used within the framework of 
the measures and activities referred to in (c). 

This paragraph is qualified by referring back to the measures and activities referred to in 
paragraph (c); what must be considered are the economic and financial aspects taken 
into account when framing and operating these measures and activities.  It ensures that 
the definition of environmental information extends not only to environmental measures 
and activities, but also to any of their economic aspects. 

(f) the state of human health and safety, including the contamination of the food chain, 
where relevant, conditions of human life, cultural sites and built structures inasmuch as 
they are or may be affected by the state of the elements of the environment referred to in 
(a) or, through those elements, by any of the matters referred to in (b) and (c). 

In contrast to the definitions in (a), (b) and (c), the definition in (f) refers to specific fields.  
It can be broken down into two main areas: 

- The state of human health and safety (including the contamination of the food 
chain where relevant to the state of human health and safety) and conditions of 
human life; and 

- The state of cultural sites and built structures. 

But these specific fields fall within the definition only where, or to the extent that: 

- They are or may be affected by the state of the elements of the environment; or 

- Through these elements, they are or may be affected by factors, measures or 
activities affecting or likely to affect the elements of the environment. 

Note, this refers to “as they are or may be affected by” – this test does not require as 
much certainty.  As long as some link is indicated, there need only be a possibility of 
an effect occurring.  But the link must be “by the state of the elements of the 
environment” or “through the elements of the environment”. 

“Health and safety” refers to a collective state of human health and safety.  This will 
include information on diseases, medical conditions and risks to human safety 
caused or affected by a component of the environment, a factor, measure or activity. 

“Conditions of human life” will cover, for example, information on housing, poverty, 
employment, social welfare, heating, access to clean water, sanitation, and 
healthcare where these are or may be affected by the environment. 
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See cases: 

EU: 

• Mecklenburg v Kreis Pinneberg (C-321/96)* 

• Glawischnig v Bundesminister für soziale Sicherheit und Generationen (C-316/01)* 

• Stichtung Natuur en Milieu & Ors v College voor de toelating 
gewasbeschermingsmiddelen en biociden (C-266/09) 

Irish courts: 

• Minch v Commissioner for Environmental Information [2016] IEHC 91 

• Minch v Commissioner for Environmental Information & Anor [2017] IECA 223 

• Redmond & anor v Commissioner for Environmental Information & anor [2017] IEHC 
827 

• Redmond & Redmond v Commissioner for Environmental Information & Coillte 
Teoranta [2020] IECA 83 

• Right to Know CLG v Commissioner for Environmental Information, High Court, 
[2020] IEHC 392 

OCEI:  

• Hill of Allen (HoA) Action Group and Kildare County Council (CEI/08/0001) 

• Cllr. Cullen and the Department of Environment, Heritage and Local Government 
(CEI/08/0012) 

• Pat Swords and RTÉ (CEI/09/0015) 

• Cian Ginty and Irish Rail (CEI/10/0018) 

• Gavin Sheridan and Central Bank of Ireland (CEI/11/0001) 

• Gavin Sheridan and Dublin City Council (CEI/12/0004) 

• Attracta Uí Bhroin and Department of Arts, Heritage and the Gaeltacht (CEI/12/0008) 

• Oliver Cassidy and Coillte Teoranta (CEI/13/0008) 

• Jim Redmond and Coillte Teoranta Case (CEI/14/0011) 

• F and Cooney and Commission for Energy Regulation (Case CEI/15/0009) 
 

• Ken Foxe RTE and Department of Defence (Case CEI/15/0007) 

• Francis Clauson and ESB Networks Limited (Case CEI/15/0029) 
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• Mulligan and Others and EirGrid plc (Case CEI/15/0005) 

• Tom White and The Environmental Protection Agency (Case CEI/15/0014) 

• F and Cooney and ESB Networks Limited (Case CEI/15/0002) 

• Scott Combs and The Environmental Protection Agency (Case CEI/16/0003) 

• Scott Combs and The Environmental Protection Agency (Case CEI/16/0008) 

• Thomas Freeman and ESB Networks Designated Activity Company (Case 
CEI/16/0016) 

• Philip Lee and the Commission for Energy Regulation (Case CEI/16/0017) 

• Councillor Thomas Cullen and the Department of Environment, Community and 
Local Government (CEI/15/0018) 

• An Taisce and Department of the Environment, Community and Local Government 
(CEI/15/0016) 

• Dr Fred Logue on behalf of FP Logue Solicitors and the Department of the 
Environment, Community and Local Government (CEI/16/0025) 

• Shell and Topaz Aviation Ireland Limited and daa, public limited company 
(CEI/16/0043) 

• Shell and Topaz Aviation Ireland Limited and daa Public Limited Company 
(CEI/18/0009) 

• Right to Know and the Department of Transport, Tourism and Sport (CEI/17/0021) 

• Ms Fand Cooney and EirGrid (CEI/17/0029) 

• Right to Know CLG and Coillte (CEI/17/0022) 

• Áine Ryall and the Department of the Taoiseach (CEI/18/0010) 

• Mr Q and Kilkenny County Council (CEI/18/0014) 

• Right to Know CLG and Raidió Teilifís Éireann (RTÉ) (CEI/19/007) 

• Conor Ryan and Irish Coursing Club (CEI/19/0057) 

• Mr C of Company X (the appellant) and Central Bank of Ireland (CEI/19/0015) 

• Mr D and the Department of Housing, Planning and Local Government (OCE-93480-
F7W4P3) 
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HAND-OUT 3 - PROCESSING REQUESTS / DECISION-MAKING / TIMEFRAMES 

1. Time limits 

A public authority must respond to (i.e. deal with and decide on) a request as soon as 
possible and at the latest within one month of having received a request. 

The Interpretation Act 2005, which applies to both Acts and Statutory Instruments, defines 
“month” as a “calendar month”.  In other words, if you receive the request on 15 April, you 
must respond by 14 May.  As not all calendar months are the same length, it does mean that 
you will have a slightly shorter time to respond in certain months. 

Where, due to the complexity or volume of information required, a public authority is unable 
to reply to the applicant within one month, they should write to the applicant within that time 
frame to extend the timeframe, setting out the reasons why they are unable to do so.  The 
public authority should also inform the applicant of the date by which they will respond (i.e. 
deal with and decide on the application), and this date should not be more than two months 
from the receipt of the original request. 

2. Charging for requests 

Article 15 provides that public authorities may make a charge for supplying information but 
also provides that such charge may not exceed an amount which is considered reasonable 
having regard to the actual cost of supplying the information requested.  

The European Court of Justice has held that a public authority may not include in  charging 
regime established under Article 5 of Directive 2003/4/EC the cost of the establishment of a 
database and/or register but may charge for the supply of information from the database and 
that charge may include postage, photocopying, salary costs arising from dealing with 
individual requests and overheads (provided the total amount charged is reasonable and 
does not deter those wishing to exercise their right to request environmental information). 

The ECJ confirmed that Directive 2003/4/EC allows a member state to provide in its national 
legislation that a public authority may charge for supplying environmental information as long 
as it does "not exceed an amount which the public authority is satisfied is a reasonable 
amount". This is provided that the decision as to reasonableness is subject to objective 
review in accordance with the principles of equivalence and effectiveness, and the review 
relates to whether the public authority making the charge has complied with the Directive in 
the view of the referring tribunal. 

In general, public authorities should adopt a policy in favour of providing information without 
charge but are entitled to charge for the supply of information.  It would be reasonable to 
take account of the extent of the information being requested and the overall resources 
necessary to supply the environmental information in determining any charge that is made. 

Public authorities must make publicly available a list of fees, if any, charged for provision of 
environmental information and the method by which those fees were calculated.  Applicants 
should be informed of any charges (and details thereof) for the provision of the information 
they have requested.  
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A “reasonable” charge may vary depending on the volume of information to be released but 
could, for example, include costs connected with compiling1, copying, printing and posting of 
the information.   

See:  

• Case C-71/14 – East Sussex County Council v Information Commissioner (6 October 
2015) 

• Lar McKenna & Offaly County Council (CEI/18/0038) 

3. Transferring requests to other public authorities 

Where the information requested is not held by or for the public authority concerned, the 
authority should inform the applicant of this (Article 7(5)).  If the public authority is aware that 
the information requested is held by another authority they should transfer the request to that 
authority and inform the requester.  Alternatively, they should advise the applicant of the 
public authority to whom they believe the request should be directed (Article 7(6)). 

Where the request is transferred from one body to another, it becomes a new request and 
the one month period for response starts again. 

See: Friends of the Irish Environment and the Department of Agriculture, Food and the 
Marine (CEI/13/0001) 

4. Dealing with simultaneous AIE & FOI requests 

Try to achieve a practical solution with the applicant through the advice and assistance 
process.  If that is not possible, it will be necessary to process under both regimes. 

5. Existence of Records / Adequacy of Search 

Public authorities can refuse requests for access to environmental information on the 

grounds that they do not hold the requested information (Article 7(5)). The Commissioner of 

Environmental Information (“Commissioner”) has considered the extent to which the public 

authorities are required to search for information in order to meet access requests.  

In Cllr Cullen and Department of Environment, Heritage and Local Government (Case 

CEI/08/0012) the Commissioner adopted the same approach to this issue as it had adopted 

as Information Commissioner when dealing with the obligations of public bodies under the 

FOI Act. The Commissioner’s decision is to decide whether the public authority has had 

regard to all the relevant evidence. The Commissioner will then assess the adequacy of the 

searches conducted by the public authority in looking for the relevant records. It is not the 

Commissioner’s function to search for records. For this reason, it is important for public 

authorities to keep an audit trail of any searches conducted. 

See cases: 

 
1 A charge for compiling information may apply in situations where “new records” must effectively be produced 
due to the need for substantial redactions in order to protect third party interests, for example. 
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• Cllr Cullen and Department of Environment, Heritage and Local Government 

(CEI/08/0012) 

• Ms. Rita Canney and Waterford City Council (CEI/11/0009) 

• Mr. Pat Swords and DECLG (CEI/12/0007) 

• Friends of the Irish Environment and the Department of Agriculture, Food and the 

Marine (Case CEI/13/0001) 

• Mr. Tony Lowes and the Department of Agriculture. Food and the Marine (Case 

CEl/l4/0007) 

• Phillip Cantwell and Meath County Council (CEI/15/0021) 

• Philip Lee and the Commission for Energy Regulation (Case CEI/16/0017)  

• Donal O'Brolchain and Dublin City Council (CEI/16/0028) 

• Dermot Nally Stone Limited and Offaly County Council (CEI/16/0047) 

• Dermot Nally Stone Limited and Offaly County Council (CEI/18/0005) 

• Right to Know and the Department of Transport, Tourism and Sport (CEI/17/0021) 

• Ms A and the Department of Arts, Heritage, Regional, Rural and Gaeltacht Affairs 
(the Department) (Access to Information on the Environment) Regulations 2007 to 
2014 (the AIE Regulations) (CEI/17/0027) 

• Mr P and Inland Fisheries Ireland (IFI) (CEI/19/0002)Mr B and Tipperary County 
Council (CEI/19/0019) 

• Mr X and Environmental Protection Agency (OCE-93416-D1Z0Y9) 

• Mr A and Dublin Airport Authority Public Limited Company (daa) (OCE-93479-
G1X3H3) 
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HAND-OUT 4 - MANDATORY EXEMPTIONS 

1. Adverse Effect 

Relatively high threshold, i.e. not sufficient that disclosure may or could have some adverse 
effect, but rather that disclosure ‘would’ have an adverse effect: likelihood of adverse effect 
must be more substantial than remote. 

2. Personal Information 

- Explain whose personal data the public authority considers the requested information 
to be.   

- Consider the reasonable expectations of the individual in terms of what would 
happen to their personal information.  Such expectations could be shaped by: 

o What the public authority may have told them about what would happen to 
their personal information; 

o Their general expectations of privacy, including the effect of Article 8 ECHR; 

o The nature or content of the information itself; 

o The circumstances in which the personal data was obtained; 

o Particular circumstances of the case, e.g. established custom and practice 
within the public authority; 

o Whether the individual consented to their personal data being disclosed or 
conversely whether they explicitly refused. 

- The consequences of disclosing the information, i.e. what damage or distress would 
the individual suffer if the information was disclosed? Take into account: 

o Whether information of the nature requested is already in the public domain; 

o If so, the source of such a disclosure; and even if the information has 
previously been in the public domain, does the passage of time mean that 
disclosure now could still cause damage or distress? 

o Furthermore, notwithstanding the data subject’s reasonable expectations, or 
any damage or distress caused to them by disclosure, it may still be fair to 
disclose the requested information if it can be argued that there is a more 
compelling public interest in disclosure. 

See cases:  

• Ms A and the Environmental Protection Agency (CEI/19/0023) 

• Ms B and EirGrid (CEI/19/0005) 
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3. Interests of Information Provider 

There are a number of criteria which must be met for this exception to be engaged, namely: 

i. The person was not under any legal obligation to supply that information to any 
public authority; 

ii. The person supplying the information has not consented to its disclosure 

iii. Disclosure of the withheld information would adversely affect the interests of the 
person who supplied that information.  The public authority should clearly identify the 
particular interests of the person and the clear link between disclosure of the 
information and any adverse effect. 

See cases:  

• Marine Terminals Limited and Dublin City Council (CEI/14/0013) 

• Ms Fand Cooney and ESB Networks Limited (CEI/15/0002) 

• Colman O'Sullivan, RTÉ and The Office of Public Works (CEI/15/0022) 

• Mr Darragh McDonagh & the Galway Harbour Company (GHC) (CEI/17/0053) 

• Mr Ian Lumley, An Taisce and The Department of Communications, Climate Action 
and Environment (OCE-93471-VOC2T6) 

• Right to Know CLG and The Department of Communications, Climate Action and 
Environment (OCE-93467-S3L2Z8) 

4. Protection of the Environment 

Public authority must demonstrate a clear link between disclosure of the information that has 
actually been withheld and any adverse effect. E.g. the location of an endangered species. 

5. Confidentiality of Proceedings 

‘Proceedings’ is usually interpreted in the UK as requiring a certain level of formality, i.e. can 
include legal proceedings, formal meetings at which deliberations take place on matters 
within the public authority’s jurisdiction, or where the public authority exercises its statutory 
decision-making powers.  Unlikely to encompass every meeting or procedure carried out by 
a public authority.   

Also exception can only apply to proceedings where that confidentiality is provided for by law 
– this can either be by virtue of common law or by virtue of a specific statutory provision.   

Public authority should be able to explain:  

(i) on what basis it believes that the proceedings are covered by confidence 
provided for by law; and 
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(ii) how disclosure of the withheld information would adversely affect the 
confidentiality of these proceedings – should demonstrate a clear link between 
disclosure of the information and any adverse effect. 

See:  

• Hill of Allen (HoA) Action Group and Kildare County Council (CEI/08/0001) 

• Mr John Colgan and Kildare County Council (CEI/08/0006) 

• Cllr. Cullen and the Department of the Environment, Heritage and Local Government 
(CEI/08/0012) 

• Oliver Cassidy and Coillte Teoranta (CEI/13/0008) 

• An Taisce and Bord na Móna (CEI/14/0002) 

• Kevin A McFadden and Dublin City Council (CEI/15/0006) 

• Damien McCallig and The Department of Communications, Climate Action and 
Environment (CEI/15/0032) 

• Christina Murphy and Laois County Council (CEI/16/0024) 

• Ms Fand Cooney and An Bord Pleanála (ABP) (CEI/17/0031) 

• Mr Darragh McDonagh and the Galway Harbour Company (GHC) (CEI/17/0053) 

• Noonan Linehan Carroll Coffey Solicitors and An Bord Pleanála (the Board) 
(CEI/19/0004) 

• Right to Know CLG and the Department of Communications, Climate Action and 
Environment (CEI/19/0025) 

• Right to Know CLG and National Asset Management Agency (NAMA) (CEI/18/0034) 

• C company, c/o W Solicitors and the Department of Agriculture, Food and the Marine 
(CEI/19/0006) 

• Lar McKenna and EirGrid PLC (CEI/19/0014)Mr Ian Lumley, An Taisce and The 
Department of Communications, Climate Action and Environment (OCE-93471-
VOC2T6) 

• Right to Know CLG and The Department of Culture, Heritage and the Gaeltacht 
(CEI/18/0029) 

• Mr X and the Department of Agriculture, Food and the Marine (CEI/19/0055) 

• Right to Know CLG and The Department of Communications, Climate Action and the 
Environment (OCE-93406-G5Y0Y0) 
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• Right to Know CLG and The Department of Communications, Climate Action and 
Environment (OCE-93467-S3L2Z8) 

• Mr. Q and Kilkenny County Council (OCE-93398-X5T7P3) 

6. Discussions at meetings of the Government 

Article 28.4.3° of the Constitution: 

“The confidentiality of discussions at meetings of the Government shall be respected 
in all circumstances save only where the High Court determines that disclosure 
should be made in respect of a particular matter – 

i. In the interests of the administration of justice by a Court, or 

ii. By virtue of an overriding public interest, pursuant to an application in 
that behalf by a tribunal appointed by the Government or a Minister of 
the Government on the authority of the Houses of the Oireachtas to 
inquire into a matter stated by them to be of public importance.” 

See:  

• An Taoiseach v Commissioner for Environmental Information [2010] IEHC 241 

• Right to Know CLG v An Taoiseach and Minister for Communications, Climate Action 
and Environment [2018] IEHC 372 

• Áine Ryall and the Department of the Taoiseach (CEI/18/0010) 

• Right to Know CLG and the Department of the Taoiseach (CEI/17/0042) 
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HAND-OUT 5 - DISCRETIONARY EXEMPTIONS 

1. International relations, national defence, public security 

Provide detailed submissions as to why disclosure would result in an adverse effect on 
international relations, national defence or public security.  

2. Course of Justice 

If public authority is relying on this exception because the withheld information attracts legal 
professional privilege, it must / it is necessary to be able to confirm whether this is legal 
advice privilege or litigation privilege. 

Legal advice privilege is generally considered where no litigation is in progress or is 
contemplated.  It may only be claimed in respect of certain limited communications that meet 
the following requirements: 

- The communications must be made between a professional legal adviser and client; 

- The communications must be made for the sole or dominant purpose of obtaining 
legal advice; and 

- The information must be communicated in a legal adviser’s professional capacity. 

Litigation privilege will be available in connection with confidential communications made for 
the purpose of providing or obtaining legal advice in relation to proposed or contemplated 
litigation.  It can be relied on: 

- Where litigation is underway or anticipated.  Where litigation is anticipated there 
must be a real likelihood of litigation taking place; it is not sufficient that litigation 
is merely a possibility; 

- Dominant purpose must be to obtain advice to assist in the litigation; 

- Communications must be made between a professional legal adviser and client, 
or with third parties provided that the dominant purpose of the communication is 
to assist in the conduct of the case. 

See cases:  

• Hill of Allen (HoA) Action Group and Kildare County Council (CEI/08/0001) 

• Cllr. Cullen and the Department of the Environment, Heritage and Local Government 
(CEI/08/0012) 

• Groundwork and the Department of Arts, Heritage, Regional, Rural and Gaeltacht 
Affairs (CEI/15/0024) 

• An Taisce and Department of the Environment, Community and Local Government 
(CEI/15/0016) 

• Mr A and Kilkenny County Council (CEI/17/0034) 
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3. Commercial confidentiality 

Explain how the following criteria are met: 

i. That the information is commercial or industrial in nature; 

ii. That the information is subject to a duty of confidence provided by law (either by 
virtue of common law or a specific statutory provision); 

iii. That the confidentiality has to be required to protect a legitimate economic interest; 

iv. That economic interest, and thereby its confidentiality, is adversely affected by 
disclosure of information.  A clear link between disclosure of the information and any 
adverse effect must be demonstrated. 

NB: Reputational damage is not sufficient, and nor is a general/speculative claim of harm to 
a competitive position. 

The Commissioner has accepted that a legal duty of confidentiality can include Freedom of 
Information exemptions, including Section 36(1) of the FOI Act (Mr Darragh McDonagh & the 
Galway Harbour Company (CEI/17/0053)). The Commissioner has also accepted this can 
include contractual requirements of confidentiality to protect parties’ legitimate economic 
interests (Shell and Topaz Aviation Ireland Limited and daa plc (CEI/18/0009)). 

See:  

• Hill of Allen (HoA) Action Group and Kildare County Council (CEI/08/0001) 

• Mr John Colgan and Kildare County Council (CEI/08/0006)  

• Stichting Natuur en Milieu (Case C-266/09) 

• Ville de Lyon v Caisse des dépôts et consignations (C-524/09) 

• Kevin A McFadden and Dublin City Council (CEI/15/0006) 

• Colman O'Sullivan, RTÉ and The Office of Public Works (CEI/15/0022) 

• Councillor Michael Kilcoyne and Coillte Teoranta (CEI/16/0021) 

• Mr N and Kilkenny County Council (the Council) (CEI/17/0039)  

• Mr Darragh McDonagh and the Galway Harbour Company (GHC) (CEI/17/0053) 

• Conor Ryan and Offaly County Council (OCC) (CEI/17/0044) 

• Lar McKenna and Eirgrid PLC (CEI/19/0014) 

• Ms B and Eirgrid (CEI/19/0005) 

• Mr Ian Lumley, An Taisce and The Department of Communications, Climate Action 
and Environment (OCE-93471-VOC2T6) 
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• Right to Know CLG and The Department of Communications, Climate Action and 
Environment (OCE-93467-S3L2Z8) 

• M50 Skip Hire & Recycling Limited v Commissioner for Environmental Information 
[2020] IEHC 430 

• Philip Lee Solicitors and the Department of Housing, Local Government and Heritage 
(OCE-93468-X5H1G3) 

4. Intellectual Property Rights 

- Public authority must demonstrate a causal relationship between disclosure of the 
information and any adverse effect on intellectual property rights. 

5. Material in the Course of Completion 

- Be able to explain which limb of the exception the public authority is relying on, i.e. 
material still in the course of completion, unfinished documents or incomplete data 

See:  

• Tony Lowes and the Department of Agriculture, Food and the Marine (CEI/14/0007) 

• Hill of Allen (HoA) Action Group and Kildare County Council (CEI/08/0001)  

• Cllr. Cullen and the Department of Environment, Heritage and Local Government 
(CEI/08/0012)  

• Ms F and Cooney And An Bord Pleanála (ABP) (CEI/17/0031) 

• Mr M and daa public company (CEI/19/0046) 

• Mr X and daa Public Limited Company (OCE-93474-R9M5N9) 

6. Internal Communications 

- Term is not defined in the AIE Regulations but the Minister’s Guidance provides the 
following advice:  

“This [internal communications] could include internal minutes or other 
communications, between officials or different public authorities, or between 
officials and Ministers.  Public authorities should bear in mind that the use of 
this exception is discretionary.  It should not be resorted to as a simple 
expedient to protect all internal communications in circumstances where it 
would be unreasonable to do so (see also sub-articles 10(3) and 10(4)).  
Normally, public authorities would not be expected to invoke this protection 
for information unless there are good and substantial reasons – not otherwise 
available in Articles 8 and 9 – for doing so.” 

- The CJEU has recently held (Land Baden-Württemberg v DR (C-619/19)) that this 
exception must be interpreted as meaning that:  
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(i)  “the term ‘internal communications’ covers all information which circulates 
within a public authority and which, on the date of the request for access, has 
not left that authority’s internal sphere – as the case may be, after being 
received by that authority, provided that it was not or should not have been 
made available to the public before it was so received”; and 

(ii) the applicability of the exception is not limited in time. However, it can apply 
only for the period during which protection of the information sought is 
justified. 

- Public authorities must explain why they have concluded that the withheld 
information falls within the scope of the exception. 

See cases:  

• Tony Lowes and the Department of Agriculture, Food and the Marine (CEI/14/0007). 

• Colman O'Sullivan, RTÉ and The Office of Public Works (CEI/15/0022) 

• Dan Danaher, on behalf of the Clare Champion and Clare County Council 
(CEI/15/0035) 
 

• Áine Ryall and the Department of the Taoiseach (CEI/18/0010) 

• Right to Know CLG v An Taoiseach and Minister for Communications, Climate Action 
and Environment [2018] IEHC 372 

• Right to Know CLG and the Department of the Taoiseach (CEI/17/0042) 

• Lar McKenna and Eirgrid PLC (CEI/19/0014) 
 

• Land Baden-Württemberg v DR (C-619/19) 
 
7. Manifestly Unreasonable 

- Would compliance with the request create a significant burden in terms of expense 
and distraction? 

- Time it would take to locate the information, or a document which may contain the 
information, retrieving the information, or a document which may contain the 
information, extracting the information from a document containing it; 

- Proportion of burden on the public authority’s workload, taking into consideration the 
size of the public authority; 

- Remember that there is a duty on a public authority to provide advice and assistance 
to someone making a request.  Public authority should be in a position to clarify the 
nature or any advice and assistance given to the applicant. 

See:  

• Mr Tony Lowes, Friends of the Irish Environment and the Office of the Attorney 
General (AGO) (CEI/09/0014) and  
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• Mr Pat Swords and the Department of Environment, Community and Local 
Government (CEI/12/0005). 

• James Cullen and Raidió Teilifís Éireann (RTÉ) (CEI/16/0011)  

• Killross Properties Ltd and EirGrid plc (CEI/16/0046) 

• Ms AB & the Department of Housing, Planning, Community and Local Government 
(CEI/17/0047) 

• Mr X and ESB (CEI/19/0018) 

• Right to Know CLG and Transport Infrastructure Ireland (CEI/19/0018) 

• Mr A and Kilkenny County Council (CEI/18/0021) 

8. Too General 

Be able to explain why the public authority concluded that the request was formulated in 
too general a manner.  Be able to provide evidence (e.g. copies of letters, emails) which 
demonstrate that the public authority complied with its obligations to assist the applicant 
to refine his request. 

See cases:  

• Mr Pat Swords and the Department of Environment, Community and Local 
Government (CEI/12/0005). 

• Councillor Thomas Cullen and the Department of Environment, Community and 
Local Government (CEI/15/0018) 

  



 
Prepared by Mason Hayes & Curran LLP for training purposes only 

23 
 

MHC-24949868-1 

HAND-OUT 6 – PUBLIC INTEREST TEST 

Think about: 

- What public interest arguments in favour of disclosing the information were taken into 
account? 

- What public interest arguments in favour of maintaining the exception were taken into 
account? 

- Explain why you consider that, on balance, the public interest in maintaining the 
exception outweighs that in disclosing the withheld information.  What weighting 
exercise has been carried out? 

- Focus on the content of the information that has actually been withheld rather than 
simply generic public interest arguments. 

See:  

• Hill of Allen (HoA) Action Group and Kildare County Council (Case CEI/08/0001) 

• Cllr. Cullen and the Department of the Environment, Heritage and Local Government 
(Case CEI/08/0012)  

• Office of Communications v Information Commissioner (C-71/10);  

• Mr Francis Clauson and ESB Networks Limited (CEI/15/0029) 

• Damien McCallig and The Department of Communications, Climate Action and 
Environment (CEI/15/0032) 

• Right to Know CLG and The Department of Culture, Heritage and the Gaeltacht 
(CEI/18/00029) 

 

 

 
 

 

 

 

 

 

 


