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Introduction / General Themes

• Role of the Commissioner & the OCEI

• The appeal process

• Practical Tips

• Issues encountered by the OCEI

• Special focus: Provision of adequate reasons for decisions

• Questions



The Commissioner & the AIE Regulations
AIE Regime

Aims to increase public access to environmental 
information to contribute to a greater to promote a 

greater awareness in environmental matters and 
more effective public participation in environmental 

decision making
(Recital 1 – AIE Directive)

Public Authorities
Required to make available to the applicant any environmental 
information, the subject of [an AIE request], held by, or for, the 

public authority
(Article 7(1) of the AIE Regulations)

Commissioner for Environmental 
Information

• To review the decision of a public authority on an AIE 
request where that decision has been appealed by the 
applicant or another person affected by the decision. 

• To affirm, vary or annul that decision and where appropriate, 
require the public authority to make environmental 
information available to an applicant.

• To specify the reasons for his decision. 
(Article 12 of the AIE Regulations)

The OCEI
Provide assistance to the Commissioner in carrying out his 

functions
(Article 12 of the AIE Regulations)



Appeals Process

Investigation

Validation

Decision



Practical Tips for dealing with AIE Requests

1. Adhere to the time requirements under article 7(2) and article 11(3) -
generally a public authority has one month to respond to a request from the 
date of its receipt.

2. Retain a copy of the information sought at the date of the request.

3. Engage with the applicant as quickly as possible if necessary (e.g. if a 
request does not comply with the requirements of article 6, is too general, 
is unclear or is in your view manifestly unreasonable).

4. Keep a record of how you search for requested information.

5. Consider every AIE request individually.  An AIE request cannot be refused 
simply because a similar or even identical request was previously refused.  



Practical Tips for dealing with AIE Requests

6. Make a schedule of relevant records – this should list: the record number; 
description of record (date, title, and contents); number of pages; decision 
(grant, part-grant, refuse); AIE article(s) justifying refusal; reason for 
decision.

7. Begin your considerations with a presumption in favour of disclosure. 

8. If you are granting a request in a form or manner other than that requested, 
ensure you comply with article 7(3).

9. If you are refusing a request because information is not held by you and you 
are aware that it may be held by another PA, inform the requestor of the 
identity of that PA, whether or not you have transferred the request.



Practical Tips for dealing with AIE Requests

10. If the information requested contains information relating to or provided by 
third parties, consult with third parties, where appropriate, to establish if 
they believe their interests would be affected by disclosure, and if so, how 
seriously, rather than assuming that disclosure would have such effects. 

11. Ensure that the internal reviewer conducts a fresh consideration of the 
issues in respect of which the applicant seeks an internal review (Note: this 
may not be in respect of the entirety of the original decision).

12. If your position on the disclosure of the information changes during the 
course of an appeal to the OCEI, advise the investigator of this as the case 
may be suitable for a settlement without the need for binding decision (or 
at the very least this may narrow the issues between the parties). 



Issues encountered by the OCEI

• Absence of any response to an AIE Request (resulting in a deemed refusal 
of the original request and at internal review stage).

• Non-compliance with statutory timelines.

• Lack of engagement with the applicant at a sufficiently early stage where 
a request is considered too general, unreasonable or unclear.

• Failure to abide by timelines set by the OCEI for the provision of 
submissions.

• Failure to provide adequate reasons for decisions. 



Issues encountered by the OCEI

Failure to provide adequate reasons for decisions 
 Refusals with no explanation as to why access is refused.
 Decisions citing an exception for refusal provided for by the Regulations but with no 

explanation of how disclosure would adversely affect the interest protected by the 
exception.

 Decisions relying on an exception as a ground for refusal with no reference to the public 
interest test mandated by article 10(3) and (4) having been carried out.

 Decisions asserting that the public interest in disclosure was considered but failing to 
set out the factors considered when the carrying out the public interest test and why 
the public interest lies in maintaining the exception relied up.

 Decisions where an exception is relied on but which do not contain any indication as to 
whether the public authority considered if some of the information in the withheld 
record could be separated from the information which it is claiming the exception in 
respect of.



Why is this an issue?

1. Non-compliance with the Regulations.

2. Breach of well established duty to give reasons.

3. Practical implications

 For appellants

 For public authority

 For the OCEI

 For State



AIE Regulations

• Clear obligation on public authorities to provide reasons for decisions 
taken on an AIE Request

 Article 7(3)(b) – where granting access in another form or manner.

 Article 7(4)(c) – where refusing a request.

 Article 11(4)(a) – where conducting an internal review.

 Articles 10(3), 10(4) – where applying an exception and conducting the 
public interest balancing test. 

• Right to Know v An Taoiseach [2018] IEHC 372

“the mere invoking of the statutory ground upon which disclosure of 
environmental information may be exempted cannot, to my mind, constitute a 
sufficient reason for the refusal”.



Duty to Give Reasons

• Irish Courts recognise that vindication of the constitutional right to fair 
procedures requires that administrative bodies provide sufficient reasons for 
their decisions.

• Meadows v. Minister for Justice [2010] IESC 3 – Murray CJ

 “An administrative decision affecting the rights and obligations of persons should at least disclose 
the essential rationale on foot of which the decision is taken. That rationale should be  patent from 
the terms of the decision or, at least capable of being inferred from its terms and its context.

 Unless that is so then the constitutional right of access to the Courts to have the legality of an 
administrative decision judicially reviewed could be rendered either pointless or so circumscribed 
as to be unacceptably ineffective”.

• Flynn v. Medical Council [2012] IEHC 477 – Hogan J

 Reasons of a “laconic” or “generic” nature will generally not be sufficient.



Practical Implications

Increases Likelihood of Appeals

 An applicant is more likely to be dissatisfied with a decision if they do not 
understand the basis on which that decision was made. 

Impacts on Timeliness of Decisions

 Average duration of appeal (from acceptance to decision)

 2020 – 300 days

 2019 – 249 days

 2018 – 279 days



Practical Implications

Can lead to inefficient use of resources on part of the OCEI 
and the public authority

 Can result in public authorities dealing with appeals on matters which might 
have been resolved at an earlier stage, had adequate reasoning been provided.

 Significant portion of investigators’ time is taken up seeking reasons for 
decisions. 

 Generally at least 2 further rounds of engagement required with a public authority 
where it has not provided reasons.

 Not desirable for the OCEI to be in effect the communicant of a public 
authority’s first instance decision.



Practical Implications

Impedes the purpose of Regulations 

 Particularly where an individual is making an AIE request for the purpose 
of participation in an environmental decision making process

Impacts on State’s compliance with international obligations

 Aarhus Compliance Committee has found that timelines for resolution of 
OCEI appeals are not in line with the Convention.



Next Steps

 Department of the Environment, Climate & Communication – Review of 
AIE Regulations.

 Hoped that by improving awareness of importance of giving reasons, 
there will be fewer instances of failure to do so and an improvement in 
timelines for resolution of appeals. 

 The OCEI will keep the situation under review and in the event of 
continued delays, will change in its procedures to allow for annulling and 
remitting cases that do not provide adequate reasons. Such a decision of 
the Commissioner directing a PA to give reasons would be enforceable 
through the High Court.



Practical Tips for Compliance with Duty to Give 
Reasons

1. Look at the wording of the Regulations themselves.

 Don’t confuse AIE obligations with FOI obligations.

2. Ensure you have regard to relevant caselaw and other guidance as necessary.

 Consult the Legislation & Resources Tab on the OCEI website 

 Interpretation of the AIE Directive and the AIE Regulations as set out in decisions of the CJEU and the Irish Courts is binding (but each case 
has to be considered on its own facts).

 Guidance contained in sources such as the Aarhus Guide and previous decisions of the Commissioner is not binding but can provide useful 
illustration as to how the Regulations should be applied in practice.

Checklist

 Article 7(1) –

 Is your organisation a public authority? (See Nama v CEI [2015] IESC 51 and Right to Know v. CEI & Raheenleagh [2021] IEHC 46)

 Is the information “environmental information”? (See Minch v. CEI [2017] IECA 223, Redmond v. CEI [2020] IECA 83 ESB v. CEI [2020] IEHC 190 
and Right to Know v. CEI & RTÉ (Unreported, 20 April 2021))

 Is the information held by or for your organisation? 

 If you consider the answer to any of the above is no, set out the basis for your conclusion having regard to the relevant caselaw and 
guidance.

 If the answer is yes, the information should be disclosed unless an exception under articles 8 or 9 of the Regulations applies.



Practical Tips for Compliance with Duty to Give 
Reasons

3. Where applying an exception, ensure you comply with the obligations 
set out in article 10 of the Regulations 

 consider each request on an individual basis; 

 interpret grounds for refusal on a restrictive basis having regard to the 
public interest served by disclosure;

 weigh the public interest served by disclosure against the interest served by 
refusal; and 

 consider the possibility of providing partial information.

See: Case OCE-93474-R9M5N9 Mr X and daa public limited company



Practical Tips for Compliance with Duty to Give 
Reasons

4. Keep in mind any specific obligations attaching to the particular exception

 The exceptions in article 8 and 9(1)(c) do not apply where the information relates to emissions on the 
environment.

 When relying on article 9(2)(c) you must comply with article 10(6).

 When relying on article 9(2)(b) you must comply with article 7(8).

5. If you are relying on an exception relating to third party information – seek the views of the third party 
in question (to the extent reasonably possible) before making your decision. 

6. If possible, provide the appellant with a schedule of records setting out the information in respect of 
which exceptions have been applied

 Campbell v Commission (T-701/18)

 Remember it is often possible to provide outline details on the nature of the information without disclosing it –
this may satisfy the appellant while maintaining the public authority’s ability to rely on the relevant exception 
and reduce the likelihood of an appeal.

 See: Case OCE-93480-F7W4P3 Mr D and the Department of Housing, Planning and Local Government



Questions?


