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Brennan, PaulM

From: Byrnes, Emmet
Sent: Thursday 18 February 2021 14:05
To: Barrett, Frank
Cc: Bucke, Ken; Collins, Kevin
Subject: FW: SOFs
Attachments: RE: Recent Coillte Appeals

Hi Frank, 
 
Having read the judgement I had a good think about this case afterwards and also a chat with Ken Bucke. 
 
I think your starting point in dealing with this is that the judgement in the case of Sweetman v An Bord Pleanala, 
Ireland and the Attorney General [2021] IEHC 16 (and the elaboration on and interpretation of the requirements on 
a Competent Authority for issuing a statutory consent vis-á-vis the Water Framework Directive therein) post-dates 
the consideration of the applications and granting of the tree felling licences in questions by DAFM. 
 
You could then, as Karl has suggested, set out what the general policy and procedures applied in assessing those 
licence applications and ensuring, once granted, there would not be any significant adverse impacts on water quality 
resulting from their execution, and as is required by Regulation 20(3)(b)(ii) of SI 191 of 2017. 
 
I note the questions in IFORIS do specifically refer to meeting the primary objectives of the WFD, but only to the first 
of the two: 
 

a) To prevent a deterioration of the current status of the water body; and  
b) Not to jeopardise the attainment of “good status”, if not already so classified. 

 
I would avoid trying to infer that any level of analysis was undertaken so as to answer those IFORIS questions that 
cannot then be substantiated. 
 
Much better to just say what you did, what information you relied on. 
 
Thereafter you then have a choice. Either: 
 

a) Leave it entirely in the hands of the FAC to apply the case law the WFD and let them determine whether 
what DAFM did for these licences, including the general water quality protection conditions attached / 
mitigations required, meets the legal standard for a CA under the WFD or not; 

 
Or 
 
b) Try to advise them as to what other additional points / information the FAC could now consider so as to 

allow them both apply the case law on the WFD as it now stands and then confirm the DAFM decision to 
grant the licences. 
 
For example – 
 
a) Setting out how the circumstances in the case of Sweetman v An Bord Pleanala, Ireland and the Attorney 

General [2021] IEHC 16 differs from those of the felling activities DAFM sought to licence, i.e. in the 
Sweetman case the licence was in respect of extractions directly from the water body;  
 
and 
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b) Setting out a framework as to how, going forward, DAFM could seek to take into consideration in a 
more comprehensive way the status of such water bodies including a methodology for ascribing a status 
to those bodies not yet formally classified by the EPA so as to fulfil the two primary objectives of the 
WFD when issuing its licences. 

 
The obvious danger with the latter is that whatever you commit to at the FAC, if accepted by the FAC, will be the 
new standard you will have to apply to all TFLs processed after the 15th January 2021 (and which in itself also risks 
further challenge). 
 
Recommend you discuss in more detail with Ken Bucke, our WFD guru. 
 
Best regards, 
 
Emmet 
 
 

From: Barrett, Frank  
Sent: 15 February 2021 17:51 
To: Byrnes, Emmet 
Subject: RE: SOFs 
 
 
Hello Emmet,  
 
We discussed the below earlier and thanks for your input to date on this.  
 
The appellant is stating no status has been assigned to waterbodies by the EPA where DAFM has issued felling 
licences (see listings below).  
 
The appellant has stated that this is contrary to a recent JR ruling in the Irish courts: 
https://www.courts.ie/ga/acc/alfresco/d419e3dd-9590-4671-bbaf-c37ccfb52d28/2021_IEHC_16.pdf/pdf 
 
The JR is clear on this: 
 
“If, as in the instant case, it (The EPA) does not fulfil its obligation in respect of any given 
surface water body, its (The EPA’s) failure to do so unfortunately has implications for any 
application for permission that potentially affects that water body.” 
 
We need a position where a WFD status is not assigned to a waterbody, i.e. why the DAFM are in a position to issue 
a felling licence when ABP cannot issue permissions (for activities in that waterbody). 
 
This position is function of: 
 

1. Timing of issuing of the licence vs. date of the publication of the JR decision i.e. when legal clarity around 
this issue was determined by the courts, 

2. The nature of the particularly development and associated permission which was the subject of the JR; and 
related to this, 

3. The precautionary approach adopted by DAFM in respect of direct impacts on waterbodies and water 
quality where best forest practice ensures from the outset negligible impact and absolute protection of the 
waterbody through appropriate control measures and / or mitigations at harvest sites.  

 
Any or thoughts or observations you might have would be welcomed.  
 
FAC 020/2021 KY10-FL0119 - FAHA (Kerry)_010 – Status: Unassigned 
FAC 021/2021 DL30-FL0035 - Owenboy Burn – Status: Unassigned 
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FAC 022/2021 CK08-FL0120 - BRIDE (BLACKWATER)_020 – Status: Good  
FAC 023/2021 KY10-FL0118 - FAHA (Kerry)_010 – Status: Unassigned 
FAC 024/2021 CK08- FL0118 - BRIDE (BLACKWATER)_020 – Status: Good 
FAC 025/2021 DL24-Fl0082 - Leitrim Hill Stream_010 – Status: Unassigned 
FAC 026/2021 DL31-FL0064 - Derg River (Crocknacunny) – Status: Unassigned 
FAC 027/2021 DL31-FL0065 - Derg River (Crocknacunny) – Status: Unassigned 
FAC 028/2021 KY07-FL0023 - Cloghane (Kerry)_010 – Status: Unassigned 
FAC 029/2021 LM09-FL0045 - BLACKWATER (NEWTOWNGORE)_010 – Status: Moderate (WFD status issue of no 
import her) 
 
 

From: Coggins, Karl  
Sent: Monday 15 February 2021 14:57 
To: Barrett, Frank  
Subject: SOFs 
 
Frank 
 
Does the CTS need to be updated re. SOF completed (was there 3 completed). Are the 10 water cases a work in 
progress? 
 
Karl 
 
Karl Coggins 
Forestry Inspector Grade I 
 
__ 
An Roinn Talmhaíochta, Bia agus Mara 
Department of Agriculture, Food and the Marine 
 
Eastát Chaisleán Bhaile Sheáin, Co. Loch Garman, Y35 PN52 
Johnstown Castle Estate, Co. Wexford, Y35 PN52 
 
M +353 (0) 87 9942450 T +353 (0) 53 9165521 
karl.coggins@agriculture.gov.ie 

https://www.gov.ie/en/publication/642e6-forestry/ 
 


