Official Use Only  FAC Reference

Date Received

Received on time?  Yes/No

NOTICE OF APPEAL FORM

. _ 3rd Party Yes ([ no O3
Appeal to the Forestry Appeals Committee (FAC)
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This form represents the format of appeal required by the FAC and must be employed in
submitting an appecal in line with the Forestry Appeals Committee Regulations 2020.

Appeals submitted in any other format will not be accepted.

Appellant Details

IMPORTANT NOTE: |F THERE IS MORE THAN ONE PERSON MAKING AN APPEAL A SEPARATE NOTICE
OF APPEAL FORM MUST BE SUBMITTED BY EACH APPELLANT.

AN APPEAL RECEIVEDWITIHENMUL TIPLE APPELLANIS LISTED WILL BE $2FEMED INY ALID

PLEASE COMPLETE ALL. FIELDS

2. Address of Appellant:
(Please include Eircode)

3. Telephone Number:

4. Email: Please pote by providing an email address

(1] C ;ISSue Vi

smg)
Details of decision of the Minister for Agriculture, Food and the Marine (DAFM) to be appealed
A SEPARATE FORM MUST BE COMPLETED FOR EACH DECISION

Z/ Afforestation (CN): CA/ g3 / ‘?‘

5. Decision Reference': ] Forest Road Works: (CN):

Please tick the appropriate licence type
and provide the licence number :l

Felling Licence:

:] Aerial Fertilisation (AFA):

6. Date of Decision under appeal ": 7. Town land and County:
08 08 2022 CROVRAGHA/
8. Please indicate if you are the APPLICANT? named in the Decision : Yes I:l No E/

Forestry Appeals Committee

' Available on DAFM website nym: www von e en publication 64 2ed Toresin
* Applicant refers 1o the person who made the application to the Depariment of Agliculture Fo&d}nAWEW for the
licence, approval or entry in a register that is the subject to this appeal.
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9. Appellant’'s Grounds of Appeals and supporting documents/information

The appellant must complete Section 14 overleaf by setting out in writing ali of the grounds of appeal that must be
specific to the licence including the facts and reasoning on which the appellant intends to rely and in accordance
with Section 14.B(4) of the Agriculture Appeals Act 2001 (as amended) must include with their appeal all
documents, particulars or other information that they consider relevant and a list of any such documents, particulars
or other information.

10. Fee to be included with appeal

The Forestry (Miscellaneous Provisions) Act 2020 provides for the collection of fees of €200. Please include €200
by way of postal order, bank draft or cheque with this form. Payments should be made payable to the Forestry
Appeals Committce. Please note that failure to submit the fee with your appeal will result in your appeal
being deemed invalid.

11. Hearing of appeais

Appeal hearings are held by the FAC at the Agriculture Appeals Office, Kilminchy Court, Portlaoise, Co. Laois.
R32 DTWS, or in another venue in Portlaoise, or when deemed appropriate remotely. The Forestry Appeals
Committee shall determine an appeal without an oral hearing unless, having regard to the particular circumstances
of the appeal, it considers that it is necessary to conduct an oral hearing in order to properly and fairly determine
the appeal. Any fees that any representative(s) may charge or any expenses incurred by the appellant or their
representative(s) attending a hearing shall be borne by appellants or their representative(s). Where held. appeliants
shall be advised of the date, time and location of the oral hearing and it will not be possible to change the date once
scheduled. Names of any person{s) accompanying appellants or nominated to attend an oral hearing on an
appellant’s behalf must be provided on request. Where an emait is provided all communications from the FAC may
issue via email only.

12. Submission of appeals

Appeals may be submitted by post. The postal address is Forestry Appeals Committee, Agriculture Appeals
Office, Kilminchy Court, Portlacise, Co. Laocis, R32 DTWS35. The Notice of Appeal Form must be signed by the
appellant. Appeals and payments that are not received within the statutory deadline cannot be accepted.

Statutory Deadline for Receipt of Appeals
Any decisions issued by the Minister for Agriculture, Food and the Marine (DAFM) are subject to the statutory

14-day deadline i.e. The FAC Notice of Appeal Forms must be received by this office along with the €200 fee
within 14 days of the DAFM decision.

If you do not receive an acknowledgement of your appeal please contact the Forestry Appeals Committee via Tel:
(057) 8667167, or e-mail: forestry(@agriappeals.gov.ie.

13. Processing of your appeal and sharing of information
Data Protection -~ GDPR

The Forestry Appeals Committee (FAC) collects personal data to process appeal applications personal data
may be used for statistical, research and analysis purposes in some circumstances, but wiil only be done so in
compliance with the Data Protection legislation in force. Data used for such purposes wil! be pseudonymised
(masked) or anonymised, as appropriate, to protect to the security and confidentiality of the data. The use of
the data in this way may facilitate the Forestry Appeals Committee (FAC) in informing policy decisions into
the future The FAC is fully cornmitted to keeping all personal data submitted by its customers fully safe and
secure during administrative processes. ‘
The AAO. when processing a FAC appeal, may share data collected fr ﬁl'éeaﬂwllérp Qi’tﬁ‘&ﬁ?;@lﬁ‘fﬂ?xe
parties and the appeal data may be included in the record of and read publicly at any oral hearing held for the
relevant appeal and may be published on a public website. The Agriculthral AppeafaﬂmAa%OMamended,
and Forestry Appeals Committee Regulations 2020 provides for this shdring of data.
The DAFM Statement on the grounds of appeal will be provided to all garties to the appeal.

Information relating 1o appeals shall be retained by the FAC for a minimfum of 7 years,
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vi.

vii.

Transparency and openness in the use of personal data is important to the FAC which aims to fully inform all
its customers about the purpose(s) for which their data will be used and why, where it may be shared
elsewhere and why and how long their data may be held by the FAC. This information and the information on
the rights of customers who provide personal data to the FAC are detailed in the data protection section on the
Appeals Otfice’s website www.apnappeats. povac,

Personal data processed by the FAC will only be used for the specific purpose(s) as outlined when the data i
collected (Notice of Appeal Form) and as outlined in detail in the data protection section on the Office’s website
www apriappeals.gov.ie.

Please be advised that if you are attending the Agriculture Appeals Office, Kilminchy Court, Portlacise, Co.

Laois, R32 DTWS5 that CCTV is in operation for the security and safety of visitors and staff. More information
is in the data protection section on the Office’s website www.aenapeals pov ic.

14, Appellant s Grounds and Statement (additional pages may be included if required)

15.

\ LEASE SEE ATTACHD ~

Declaration

By signing the declaration below you are making an appeal against the decision referred to in this Notice of
Appeal Form and declaring that your appeal details may be provided to other relevant parties and may be
included in the record of and read publicly at any oral hearing held for this appeal and may be published.

I declare that the information contained in my appeal is true and accurate and that I have read and
accept the rules governing the submission and processing of appeals by the F ores!ry Appeals Commmee
including Sections 14 A to 14F of the Agriculture Appeals Ac : eoU S

Provisions) Act, 2020 and the Forestry Appeals Committee Re lﬂgpegh-;ﬂﬁppeds Committee

Signature of Appellant: __ 2_3 AUG 2022

Date:
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Grounds of Appeal

Page 10f2

Lack of Fair Procedure

1)

2}

3}

4)

No Site Notice was erected at the site entrance pursuant to the legal requirement in
the Forestry Regulations 2017- (S1 191 of 2017) Part 6- which reads;

‘Site Notice in respect of afforestation and forest road works

11. (1} Where an application involves—

fa) afforestation, or

{b} forest road works

the applicant shall, before the making of the application, erect a notice in a form
determined by the Minister, at the entrance from the public road to the fand to

which the application relates or, where no entrance exists, at the point where it

is proposed to create an entrance, 50 as to be easily visible and legible by persons

using the public road, and shall not be abscured or concealed at any time.

(2} A notice under paragraph (1) shall—

fa) be clearly legible, affixed on rigid, durable material and secured

against damage from bad weather and other causes,

{b) be maintained in position on the land concerned for a period of not

less than 5 weeks from the date of the application and shall be

renewed or reploced if it is removed or becomes defaced or illegible

within that period, and

{c) include details of where further information may be obtained.

{3} Where the Minister considers that the site notice is not sufficient to comply

with the requirements of paragraphs (1) and (2) or does not adequately

inform the public, the Minister may require the applicant to erect or fix such

further site notice or natices in such a manner and in such terms as he or she

may determine.’

Noting that | live 50-feet from the proposed site entrance and walk my dogs down to
the Crovraghan Pler everyday and have been keeping an eye on this since the Set
Aside hearing March 2021 and your decision letter dated 20" April 2021, No Site
Notice was erected

As a point of note the old Site Notice is still in place at this location back from 2019 but
is well weather worn and barely legible, there is NO new Site Notice anywherel
Noting the above; the decision letter dated 8" August 2022 has been sent to me ‘out
of the blue’ without any prior consultation and/or affording me and the other
Appellants the right to review any proposals for this location

The decision letter dated 8'" August 2022 notes (builet point 4) ‘Adhere to the
mitigation measures set out in the attached Appropriate Assessment Determination
dated 04/07/2022' The Appropriate Assessment Determination was not enclosed with
the letter from the DAFM

The above Is an erronecus and misteading statement that you have sent the
Appropriate Assessment Determination and by not prof@in 365 iCdm;“Qﬂae
impossible to make any meaningful detailed appeal aga s?fﬁis yét again ill-informed
decision and as such | reserve my right to provide furthef grounds of appeal when |
receive the documentation in full upon which the grounds of this 2dsigjeadhde.







5)

Grounds of Appeal

Page 2 of 2

No 14-days to appeal this decision- this decision was made on 8" August 2022 with the
letter postmarked 9™ August 2022, delivered by An Poste 10" August 2022 thus
removing 3-days from the already unjust 14-day rule that you have since
implemented, also noting 4-days of this 14-day period are non-working days le:
weekends, and then to have to return it to you before the 22" August deadline, so
must send back to you 2-days prior to ensure you receive my appeal on time, this
actually provides S working days in total, this is completely unfair and unjust to all
stakeholders/ appeliants

Lack of Communication and Transparency

1)

2)

S. Bowles

18" August 2022

In your letter dated 20" April 2021- Set Aside Appeal Oral Hearing letter, the previous
ill-informed decision to grant an afforestation license was set aside noting;

‘In considering the appeal the FAC had regord to the record of the decision and the
submitted grounds of appeal, and submissions received at the oral hearing. The FAC is
satisfied that a significant error or series of errors was made in making the decision and
is setting aside and remitting the decision back to the Minister’

Have you now resolved these significant errors? If so why were all the Appellants not
notified? Under the Forestry and Landscape Guidelines section Houses notes;

‘Forest developers should fiaise with the owners of neighbouring properties, to

resolve in advance any potential concerns’

This has not happened, no communication has been made, None!

Having regard to the history of this site and all the problems/ significant errors made
and confirmed by the FAC I'm extremely disappointed that you have chosen to take a
completely ‘hands off’ approach to this and your decision making, I'm appalled at the
shoddy manner in which you have not forwarded any documentation to me or other
Appellants in support of your recent decision, the filing of this appeal is a protective
measure in order to reserve my full entitlement to set out the totality of the grounds
of my appeal when | receive the all the appropriate documentation used to reach this
decision.

Forestry Appeals Committee
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An Roinn Talmhaiochita,
Ria agus Mura
Departinens of Agriculture
Food aud the Maan:

08 August 2022

Ref. CNB3176, Crovraghan, Clare

Application for technical approval for an Afforestation Licence

1 refer to your letter dated 03/10/2019 regarding the above-mentioned proposed forestry plantation.

Assessment of the application by the Forest Service is now complete. Taking into account the views expressed n your
correspondence and following consultation with the relevant statutory bodies, it has been decided that, subject to
condilions, the application satisfies the Forest Service criteria for granting a licence,

The Conditions are:

- All existing trees and hedgerows within the site shall be retained.
Reason: In the interests of protecting the character of the landscape and the protection of the environment, in
particular, habitats for flora and fauna,

- The afforestation project and all associated operations shall be carried out and compieted in accordance with
the measures set out in the Environmental Requirements for Afforestation and the Forestry Standards Manual
{as amended by periodic Circulars),

Reason: In the interest of clarity and to ensure good forest practice and the protection of the environment.

- Condition: The forest establishment project and all associated operations shall be carried out and completed
in accordance with the requirements of the Forestry & Archaeology Guidelines and, in so far as they pertain to
the requirements Forest Harvesting and the Environment Guidelines.

Reason: To ensure the identification, recording, and further preservation, and protection as appropriate, of any
archaeological remains that may exist within the site, as well as to safeguard any buildings, structures, or
features of special architectural or historic interest on the site.

- Condition: Adhere to the mitigation measures set out in the attached Appropriate Assessment Determination,
dated 04/07/2022
Reason: In the interests of protection of the environment, in particular the protection of European Site(s).

- Condition: As the majority of the site is free draining, there is no need to install mound drains for the vast
majoritly of the area approved. Instead use inverted mounds.
Reason: In the interest of good silvicultural practice, environmental protection and the facilitation of access for
future management.

The licence in this case issued today but the applicant has been advised that -
Forestry Appeais Eomithee
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If you are dissatisfied with this decision, it is open to you to appeal against it to the Forestry Appeals Committee (FAC),
which operates independently of this Department. In accordance with the provisions of the Forestry Appeals Committee
Regulations 2020 (8.1. No. 418 of 2020 as amended by S.I. No. 353 of 2021) a notice of appeal must be received within
the statutory 14 day deadline and in a format required by the Commitiee.

The notice of appeal must be accompanied by the relevant fee and must include your name and address, grounds of
appeal including the facts and contentions on which you intend to rely together with such documentary evidence that you
wish to submit in support of your appeal. The fee for an appeal to the Forestry Appeals Committee is €200.

A Notice of Appeal Form for Appeals to the FAC can be found on www.agriappeals.gov.ie/forestryappealsccommittee.
Copies can also be obtained by calling the FAC on Lo Call 053 9163425 or 057_863 1900 or e-mail:

fores agriappeals.gov.ie e

Submission of Appeals

Appeals may be submitted by post and the fee of €200 (payable by way of postal order, bank draft of cheque) must
accompany each notice of apperl otherwise it cannot be accepted. The postal address is Forestry Appeals Committee,
Agriculture Appeals Office, Kilminchy Court, Portlacise, Co. Laols, R32 DTWS. The Notice of Appeal form must
be signed by the Appellant. Appeals and payments that are not received within the statutory 14 day deadline
cannot be accepted.

Pleage note that this is the decision following the Forestry Appeals Committee decision regarding FAC 24072019,
256/2019, 257/2019, 258/2019, 259/2019, 264/2019, 265/2019, 266/2019, 267/2019, 268/2019, 269/2019, 270/2019,
27172019, 27212019, 273/2019, 274/2019, AND 276/2019 to set aside and remit the original decision dated 04/09/2019.

Yours sincerely

BRIAN J KEL

VAISeCTion, Foresty Division T - T - =
DAFM, Johnstown Castle Estate
Wexford, Y35 PN52

[Forasiry Appeals Commiﬂee‘

e

13 AUG W2

-







An Coiste um Achomhaire
Foragiscachta

1
I Forestry Appeals Comnsirg

20 April 2021

Subject Appeals FAC 240/2019, 256/2019, 257/2019, 258/2019, 259/2019, 264/2018, 265/2019,
266/2019, 267/2019, 268/2019, 269/2019, 270/2019, 27172019, 272/2019, 273/2019, 274/2019, &
27612019 in refation to licence CNB3176

Dear (NNEG_N

1 refer 1o the appeals 1o the Forestry Appeals Committee (FAC) against the decision by the Minister for
Agriculture, Food and Marine in respect of licence CN83176.

The FAC estatlished in accordance with Section 14 A (1) of the Agnculture Appeals Act 2001 has now
compleled an examunation of the facls and evidence provided by the parties to the appeals.

Background
Licence CNB3176 for afforestation of 26.7 heclares {(ha} at ICrovraghan. Co Clare was granted by the
Department of Agriculture, Food and the Marine (DAFM) on 4" Seplember 2019.

Hearing

An oral hearing of appeals FAC 240/2019, 256/2019, 257/2019, 258/2013, 259/2019, 264/2019,

265/2019, 266/2018, 267/2019, 268/2019, 269/201%, 270/2019, 271/2019, 272/2018, 273/2019,

274/2019, & 27672019, of which all parties were notilied, was held by a division of the FAC on B™ March

2021, In attendance:

FAC Members: Mr. Myles Mac Donncadha (Chairperson), Mr. James Conway
Mr. Seamus Neely & Mr. Derek Daly

Appellants

Appellants’ Representalive(s):

Applicant / Representalive(s).
Depariment Representative(s): Mr. Kevin Keary, Mr. Emmet Byrnes & Ms. Mary Coogan
Secretary to the FAC: Ms. Emma Guerin & Ms Heather Goodwin (Observer)

Decision

The Foreslry Appeals Committee cansidered all of the documentation on the file, including application
details, processing of the application by DAFM, the nolice of appeals, and submissions at oral hearing
before deciding lo sel aside and remil the decision of the Minister to grant this licence (Reference
CNB3176).

The licence decision pertains to afforestation of 26.7 ha at Crovraghan, Co Clare under GPC 3,4, 6,8 &

9, comprising 11 plots. Plots 1 — 9 are south of the public road. Plots 10 & 11 are north of the public road
Pict 1 is the largest plot al 21.41ha with Sitka Spruce (85%) and Additional Broadleaves (15%)

r Committee
An Coiste um Achomlire FOres"Y App?ﬂ\s
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biomap supplied by the applicant identifies a watercourse adjoiming the north west boundary of the site.
The site is located within the Shannon Estuary Norlh WFD catchment and Killadyseristream _010 river
sub basin.

The land is described in the Appropriate Assessmentl screening as having an underlying soil type which is
mainty free draining brown earth and brown podzolics with a high propartion of stane the slope as mainly
flat to maderate {<15%) in the southern half and moderately steep on the narthern half. it is stated thal
the project area does not adjoin an aquatic zone, that there are no field drains along headlands, the site is
gelf contained and that ihe vegetation type within the proposal area is grass with some briar in the
hedgerows.

The application was desk and field assessed by DAFM and referred to Clare County Council and An
Taisce. No response is recorded from Clare County Council on file while An Taisce responded staling
Appropriate Assessment was required for Lower Rwer Shannon SAC and River Shannon and River
Fergus SPA and raising concerns regarding the level of Areas for Biodiversity Enhancement The
proposal was also referred internally within DAFM for revew by an archaeologist, who identified one
Recorded Monument, an earthwork {CLOB0-004). and other features that prompled the proposal of
addilional conditions.

The DAFM recorded an Appropriate Assessment screening on 13 August 2018, identified two sites,
Lower River Shannon SAC and River Shannon and R ver Fergus SPA, within 3km and screened both out
for Appropriate Assessment. The DAFM also recorded consideralion of the environmental effects of the
proposal across a range of crilena and determined that the project was not required to undergo the EIA
process. The DAFM approved the application on 4" September 2019 with standard conditions, specific
archaeological conditions and the following environmental and sitvicultural conditions

- Plant in accordance wilh the amanded map and open spaces for archaeology Install at least 3m

hedgerow dripline sethacks,

- No issues pertaining to waler or aquatic zones on s well drained sie. mound drams are not

required on the vas! majority of this site,

- Plol 6 is changed to Qak. Plani the 15% Broadieaved requirement for GPC3 mn small clumps along

fredgerows and along the southern boundary,

- Adhere (o forestry biodiversily guidelines

There are seventeen appeals aga.nst lhe decision, one other appeal was withdrawn pnor to oral hearing
Broadly the grounds of the appeals subrutied are as follows

« FAC 240/2019 includes grounds under deletenous effecl on propery, need for Appropriate
Assessment, site suitability concerns and impact on the visual amenity and landscape

« FAC 256/2019 includes removal of view of the river from residence, need trees but also need
scenic routes and this is on the Shannon Estuary Way of Witd Atlantic Way and property will
depreciate in value.

s FAC 257/2019 includes the area is of important tourist significance, a forest in this area will
completely block oft views of the estuary and the islands which have a huge heritage to offer our
tourisls, St Breckan's Holy well is situated adjacent to the boundary wall for this proposed area of
the forest, visitors 10 the area wilf not welcome this intrusion in this serene and prayerful setting
which has drawn pilgrims for cures to the eyes for generalions, Shannon Estuary Way have
chosen a site overiooking this land to view the 1slands and it is hoped 1o be developed as a tounst
view spol and car/ bus parking area by Clare Counly Cauncil in the very near fulure, and that a lot
of chemical contamination will arise from the planting of forest and the run off of chemicals
entering the river on the estuary, particularly as the stream that runs through this tand has been
foaded in severe high tide

« FAC 258/2019, 259/2019 265/2019, 267/2019, 268/2019, 269/2019 270/2019 and 271/2019
include grounds under scenic area. anvironmental impact archaeological impact and access via
road used by the public for recreation

» FAC 264/2019 includes grounds under access and egress, Crovraghan in relation to the lands
being adjacent to a designated Heritage Landscape and proposed afforesiation likely to have a



significant adverse impact on an area of special amenily, envirormental impacl, environmentat
professional view regarding EIA and Appropriate Assessment, drainage and chemicals. high
winds, natural light and scenic views, noise levels and mental health. documentation having
discrepancies/inaccuracies/shoricomings, and manetary impacts.

¢+ FAC 266/2019 includes grounds under views, environmental impact, noise poliution water
quality, economic impact on local community.

« FAC 272/2019 includes grounds under views of the Shannon Estuary and islands, block natura:
light, affect local wild life including the biodiversity of insects which may be a health and safety
issue to residents, water pollution, fire hazard, encroach on existing housing and devaluat on of
our properties, scenic area, environmental impact, archaeological impact, and access via road
used by the public for recreation.

e FAC 273/2019 includes grounds that Crovraghan Pier is near completion which will facitate
tourism and excursion to the islands, visual impact and scenery from the main road R473
disappear, a plalform is to be buill so visitors could view across the river i @ Shannon Airpart
Limerick and parts of Kerry, negative impact to tourism and local community scenic area
environmental impact, archaeological impact, and access via road used by the public for
recreation.

» FAC 274/2018 includes grounds thal the access road leading to said forestry runs a ong side my
house, this road is not suitable for any trucks/ machinery elc.

« FAC 276/2019 includes grounds under access and egress, Crovraghan in relalion to the lands
being adjacent to a designated Heritage Landscape and proposed afforestation likely to have a
significant adverse impact on an area of spectal amenity, environmental impact, environmental
prolessional view regarding EIA and Appropriale Assessment, drainage and chemicals high
winds, natural light and scenic views, noise !evels and mental hea'th, lack of consultation and
devaluation of property and restrict abilily to sell in the future.

The DAFM statement to the FAC responded to the grounds of appeal stating that the licence application
bad been pracessed according to their procedures, S| 191 of 2017 and the Forestry Act 2014, and that all
procedures/guidelines were adhered to. The DAFM Forestry Inspector in the statement submitted that the
recen! changes in our (DAFM) Standard Operating Procedures regarding Appropriate Assessment
Screening means that the approval can no longer be juslified at lhis juncture and thal a fudher
Appropriate Assessment Screening is required using updated procedures and a possible subsequent
request for further information. He expressed salisfaction wilh alt aspects of the proposal, other than Lhat
peraining to lhe Appropriale Assessment Screening, and rejected the notion that the proposal would
have a deleterious effect on the area and its surroundings

At the oral hearing the DAFM provided an overview of the processing of the application, highlighted that
changes were made lo the application to incorporate Oak and Douglas Frr into the design, clarified that
the Appropriale Assessment used in making the decision was made per the protocol in place at the lime
(version of November 2018}, This was limited 10 include Natura 2000 sites up to Ikm distant from the site
and no assessment was made of any in-combination effects of the proposal. The applicant staled they
had gone 10 the expense of gelting a Nalura impact Statement {NIS) reporl prepared and submitted since
the licence was issued and the owner of some of the land submitted her ralionale for the proposed
change in land use.

The appeliant in the case of 240/2019 contextualised her submitied grounds of appeal, explaining that
their lands adjoin the proposal area, how both fit together in the undulating landscape, and submitted that
there were failures in the Appropriate Assessmenl screening and that she did not accept that all other
aspecls relating to the proposal with the exception of Appropriate Assessment are okay and will not have
a deleterious effect on property. The appellant in the case of 264/2019 stated that two represenlalives
were speaking on his behalf. One of the appe lants’ representatives submilted thal the appellants have
set out their grounds extensively and referred to these, and further highlighted having severe reservations
regarding access, no proper analysis of future impacts of the proposal, no correct analysis of
environmental impact, the Appropriate Assessment screening 1s fatally flawed, ralsed concemns re ardnng
drainage and chemicals, that there is hydrological connection t

Forasiry Appeals Commitiee
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DAFM's document states and that human health should be considered under Environmental Impact
Assessment. The appeliant’s other representative took issue with the applicant’s indication of a NIS repart
having been carried oul. submitted that the DAFM decision to screen out for Appropriate Assessment was
nol done on the basis of a robust and accurate assessment, that while the DAFM have accepted issues
with the Appropriate Assessment screening, ihis is only an the basis of procedura! necessities rather than
fundamenta!l flaws Other appellants .n attendance expressed their satisfaction with others speaking on
their behalfl and on accasions endorsed what had been submitted.

in rasponse to queries from the FAC, the DAFM Inspector clarified that they agree there is hydrological
connection from the proposal area but that mitigation can be used to protect relevant watercourses,
explained the request to the apphcant for further documentation during the decision making process and
10 exclude 5 hectares from the site due to soil depth and how this concern was subsequently sel aside
following the digging of test holes by the applicant and thal there was some changes made to the species
proposed for aesthetic purposes. The appicant ¢ arified access {o the proposal area and the proposed
site preparation for planting The DAFM Archaeclogrst clarified that the archaec'ogical findings were from
a desk-based assessment by a colleague and submitted that the preliminary recommendations were
forwarded to the National Monuments Service who replied agreeing to the recommendations therein. It
was also submitled thal the proposal area 1s immediately contiguous but nol in a designated heritage
landscape under the County Development Plan and that there is a location atong the R473 that is one of
three propased viewing points along the Shannon Estuary Way from which the proposal area is visible
from The DAFM Inspector referred to the undulating landscape of the area, bul thal the site was difficuit
to see from the Estuary and that it is not visible from Crovraghan Pier He therefore submitled that there
would be min:mal impact on the landscape but of more :mportance {o the houses along the road and also
outlined setback requirements for planting and that there is nol a tot of forestry activity in the area.

The appellant in the case of 271/2019 submitled that the view from her house and of others along the
R473 would be aflected and submitled safely concesns for her famly and others walking the public road
off the R473 to Croveaghan Pier, thal the proposal area is accessed from. Another representalive of the
appellants expressed support lor Ireland achieving its forestry targets but submitted that the
environmental assessmenl in this case was not sufficient and that an Appropriale Assessment was
required One of the previous representatives to speak on behalf of appellant 264/2019 added that there
was a breach of the WFD, that the sub river basin was not classified or designaled in this case, 5o
requirements of the WFD could not be met, The other representative of appellant 264/2019 further
submitted there was no adequale surveys conducted on potential impact on wildlife and raised the
foraging distances of the SPA’s qualifying interests and of buffering distances from drains under Forest
Service Guidelines. A number of the appellants raised concerns regarding the adequacy of the public
road to suppor the traffic associated with the proposal and its impacts, an appellant mentioned the
occurrence of a fire in the parish and the challenges for the fire service to travel the road. The presence of
bats and wintering birds in the area and the noise impact from the activities associated with the proposal
were also submitied. The applicant gave an account of the activity and machinery 1o be associated with
proposal, submilting thai there would not be much activily at planting, with a 12-tonne digger used to
cullivate the ground; a traclor and post driver would be used for fencing and the personne! planting the
site would travel to the sile i jeeps while transporing the trees, and submitied a possible three-week
periad of activity at thinnings with the use of a small thinning machine He contended Lhat the public road
is perfectly good and imagined a slop-go system being smposed as a condition at felling licence
application time and that there is ample road width into and on the property and ihat there is sione on the
site as well, preciuding the need for hautage of stone onto the site for road making. In respense to queries
from one of appeliant's representatives and FAC. the DAFM Inspector explained the content (or lack
thereaf) in the Inspector Certification report; citing that a complete record of what was populated al the
tme of the decision making has been made available and that incomplete fields have been added to the
format since and the non-entries of other fields under the assessment to determine for £IA was due to IT
glitches and that these would have been populated at the time of his decision making. The DAFM
Inspactor also submitted that the vast majority of the site is free draining and lhat the public road was
adequate in terms of the application before him. The potential run off from farming aclivities was also
raised,



In addressing the grounds of appeal. the FAC considered, in the firsl instance, the contention that the
proposed development should have been addressed in the context of the EIA Direclive. The EU Directive
sets out, in Annex | a list of projecis for which EIA 1s mandatory, Annex |1 conlains a list of projects for
which member slates must determine through threshalds or on a case by case basis (or both) whether or
not E1A is required, Neilther afforestation nor deforestation {nor clear-felling) are referred to in Annex |
Annex !l contains a class of project specilied as “inilial afferestation and deforestation far the purpose of
conversian to another type of land use” (Class 1 (d) of Annex Il) The Insh Regulations, in refation to
forestry licence applications, require the compliance with the EIA process lor applications relating to
afforestation involving an area of more than 50 Heclares, the construction of a forest road of a length
greater than 2000 metres and any afforestation or forest road below {he specified paramelers where the
Minister considers such development would be likely 1o have significant effects on the environment
Article 4 of the EIA Direclive requires that a delermination be made available to the public and, where it is
decided that an environmental impact assessment is nal required, state the main reasons for not requiring
such assessment with reference to the relevant criteria listed in Annex Ill, and, where proposed by the
developer, slate any features of the project and/or measures envisaged lo avoid of prevent what might
otherwise have been significant adverse effects on the environment In response to questions at oral
hearing as to the absence of responses to a number of questions on DAFM's inspector Certification
report, being part of the assessmeni to determine EIA requirement, the DAFM Inspectlor indicated that the
answers to those questions would have been known to the author of the assessment al the time it was
done but thai the absence of entries in the record available to the FAC for those questions was due to the
implemeniation by DAFM of a new version of the IT-assisted assessment process after the time when
lhese data were first calculated. This omission in the assessment record at the time of oral hearing, which
is relied on to determine the need for an EIA, is considered by the FAC to be an error in this case. While
this missing data may have been known to the author of the assessment report at the time of the
decision, the errar is regarded as significant, particularly given the absence of a record of consideration of
olher plans and projects in combination with the proposal. While noting the submissions made by DAFM
at the oral hearing. the FAC concluded that a new assessment to determine whelher an EJA is required
should be undentaken regarding this proposal.

In addressing lhe Habital Directive grounds of appeal, the FAC considered, Under Article 6(3) of the
Habitats Directive, any plan or project not directly connected with or necessary lo the management of a
European site, must be subject to an assessment of the likely significant effects the project may have on
such a designated sile, either individually or in combinalion with other plans projects, having regard to the
conservalion objectives of that designated site. In this case, the DAFM undertook a Stage t Appropriate
Assessment screening, found two European sites within 3km of the proposat, Lower River Shannon SAC
and River Shannon and River Fergus SPA. The screening stated that the proposal area was not
hydrologicaily connected to them and gave reasons for screening oul the proposal, including that the
lands was without any drains to carry water off site downsiream, and that an Appropriate Assessment
was not required. Hydrological connection to the Lower River Shannon SAC was submitled in the written
grounds of appeal and at the oral hearing and the DAFM subsequently accepied that the proposa! area is
hydrotogically connecled to Eurapean site(s). The FAC consulted publicly available information from the
NPWS and EPA and identified the sarne two sites within 3km of the proposal area and identified six more
within 15km; Barrigone SAC, Knockanira House SAC, Askeaton Fen Complex SAC, Newhall and
Edenvale Complex SAC, Lough Gash Turlough SAC and Stack’s to Mullaghareirk Mountains, West
Limerick Hills and Mount Eagle SPA. Of these additional European sites, the closest is Barrigone SAC at
c. 9.3km. The FAC find the propasal area is hydrologically connected to the Lower River Shannon SAC
and River Shannon and River Fergus SPA. In addition, the record does nat contain a consideration of
other plans and projects in combination with the proposal. Based on the information before it, the FAC
considered that the requirements of the Habitats Directive in respect of Stage 1 screening for Appropriate
Assessment were not satisfactorily met prior to the granting of the licence. The FAC is salisfied that this
constitules a sefious error in the making of the decision and that a new screening of the application far
Appropriate Assessment is required and shouid be undertaken regarding this proposal
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Regarding olher contentions raised with regard to the environment, such as water quality, the FAC
reviewed the material submitted by ali parties to the appeal The proposal is for up to 250kg granulated
rock phosphate ferliliser per hectare to be applied and herb'cide controt in years 0, 1, 2 & 3, while the
need for drainage was dispuled at the oral hearing, The proposal area is surrounded by grassland and
adjoins an aquatic zone, as the Crovraghan River, as shown on the submitted biomap. is along the north
west boundary of the site, The publicly availabie EPA maps and data confirm the proposat asea is in the
Shannon Esluary North WFD catchment and Killadysertstream _010 river sub basin and water drains to
the Fergus Estuary; the Killadysert Stream_010 siver waterbody has an unassigned status (2013-2018)
and Fergus Estuary transitional waterbody has a moderate status {2013-2018), Forestry is not listed as a
pressure in the area. The proposal area 15 hydrologically connected to the Lower River Shannon SAC and
River Shannon and River Fergus SPA The DAFM submilted that the majorily of the site is free draining
and identified the siope as mainly flal to moderate (<15%) in the southern half and moderaley steep on
the northern half, The licence conditions contain specific environmental and silvicultural conditions, one of
which is namely; no issues perlaining lo water or aquatic zones on this well drained site. mound drains
are nol required on the vast major ty of this site. The revised biomap submitted sels out in plot 10 inverted
mounding only. The FAC considers that a new assessment to determine EtA requirement should deal
further with any perlinent water qualily issues.

in relalion to the various grounds generally regarding the impact of the development on properies, scenic
views and the landscape, the DAFM submitted that the impact on the landscape would be minima!, and
thal the setbacks impeosed on / included in the proposal together with the requirement to plant broadleaf
species in cenain places adequately addressed these malters. The FAC in considering these matters find
the area is rural and agricultural in nature, but proximale to Kildysart village, with a dispersed setllement
pattern along the adjoining road but with some ribbon development along the R473 from which he site is
visible, and from where the Shannon Estuary and some its Islands can also be viewed The FAC finds the
required setback distances from dweling houses and associaled buildings is 60 meters without written
consent of the owner, as per the DAFM Forestry Standards Man.;al November 2015 and that this is a
condition of the licence. The licence conditions also conlain a general condition of, compliance with
Deparimental guideiines and requirements for | andscape. Waler Qualty Harvestng, Biodiversity and
Archaeolagy [n addition, part of another condition on the licence 1s to install at least 3m hedgerow dripline
setbacks. The boundary with the agncultural land to the wesl Jies in a soulhwest to northeast orientation
and direct impacts an fight levels to this jand would not be considered to be sign ficant given the required
setback from the relevant watercourse as per the DAFM guidelines although the scale of the proposal
could be a factor and shouid be considered under any new assessment. The FAC concluded that it was
inconclusive from the evidence before it that the proposed plantaton would result in a significant
detrimental impact on dwellings or agricultural land in the area. Tre FAC noted the absence of a
response from Clare Counly Council to the DAFM following referral of the proposal and find a lack of
consideralion of other plans and projects in combination with the proposal on the fle The FAC find that a
new Appropriate Assessment screening of the praposal itself and in combination with other plans or
projects under Article & of the EU Habilats Directive should take account of the Clare County
Development Plan and any slrategic tourism plans and projects in the vicinity of the proposal area In
addition, a new assessment for EJA requirement should consider landscape impacls amongst its criteria.

in relation to the grounds raised in regard to the adjoining road and road safety the DAFM asserted that
the road was suitable for use by machinery accessing the site at planting and that this would not be
dissimilar lo current usage of the road The FAC finds there is access from the site onto the public road
and that white other users of the road may be discommoded by traffc servicing the proposal area for
retatively short periods over the life of the proposed plantation, and that some of the issues raised by the
appeltants may relale to the management of the public road network by separate authonties, the FAC
concluded that it is not satisfied that the DAFM made an error In its consideration of the application for a
licence in raspect of these grounds of appeal,

in relation to noise and mental health, the FAC considered the evidence presented including the type of
operations and indicative time period requred and considered the proposed operations would not
significantly impact from a noise perspective. In refation to the grounds raised regarding fire risks the FAC



considered the diversification of species and provision of selbacks n this regard, and that the
requiremenls of the DAFM Foresiry Standards Manual, November 2015 in relation to fire risk have been
followed by the DAFM. There is no high-risk bogland connecled to the site and Ihe prescribed setback
requirements have been mel In relalion to grounds raised regarding wildiife, nc convincing evidence was
provided of the presence of any protecled habitals or species on the propoesal area, however the River
Shannon and Rwver Fergus SPA is in close prox mity and the FAC considered that these grounds will be
addressed under a new Appropriate Assessment screening. In addition under Non Designaled Habitals in
the DAFM s assesament o determine EIA requirement, it was indicaled that the application should be
referred to the Forest Service Ecologist. however no evidence of this being done was presented; the FAC
consider this will be reviewed under a new assessment to determine EIA requirement. In relation to the
grounds regarding archaeology, the FAC censidered that issue was appropriately considered by the
DAFM in therr assessment and that recommendations ansing from this have been attached as conditions
to the licence

in considening the appeal the FAC had regard 1o the recerd of the decision and the submitted grounds of
appeal, and submissions received at the oral hearing The FAC is salsfied that a significant error or
sernes of errors was made in making the decision and is setting aside and remitling the decision back o
the Minister to ungdertake a new assessmen! to delermine whether an ElA is required regarding this
proposal and to undertake a new Appropriate Assessment screening of the proposal itself angd in
combination with other plans or projects under Article 6 of the EU Mabitals Directive before a new
decision is made

Yours sincerely

Mr. James Conway (on behalf of the Forestry Appeals Commitiee)
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