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Dear Ms Kelly, 

We would like to thank you for the informative meeting of 18 November 2020 on current 
and envisaged future Irish forestry. 
 
At the meeting, it was agreed that we would set out as quickly as possible our structural 
and systemic concerns relating to the Freshwater Pearl Mussel, High Nature Value Areas 
and the Hen Harrier1, including concerns about matters covered by the Aarhus 
Convention. It was also agreed that we would explain the steps needed to ensure full 
respect for EU environmental law requirements, in particular in light of your request to 
extend the state aid for a further period and a Commission assurance given to the 
European Parliament. You will find details in the annex. 
 
As regards the State aid scheme SA.39783 (2014/N), we note that Ireland has submitted a 
request for a prolongation of that scheme for a further period of two years until the end of 
2022. Please be informed that this is a mere prolongation of the scheme under the current 
European Union Guidelines on State aid in the agricultural and forestry sectors and in 
rural areas 2014 – 2020. These Guidelines are, themselves, about to be prolonged for 
another two years due to the fact that the reform of the Common Agricultural Policy 
(CAP) is being delayed and that, therefore, the new Guidelines, which are being drafted 
in the light of the new CAP, are not yet available. As part of this roll-over, the 
Commission does not re-assess the scheme but only confirms its existence under the 
conditions as set-out in the authorising Commission Decision C(2015) 448 final of 4 
February 2015. Let me stress that, by agreeing to the prolongation, the Commission does 
not confirm a proper implementation of that State aid scheme nor does it pre-empt an 
assessment of the scheme under the future State aid Guidelines.  
 
Policy - Karl 
We note measures you have taken to address the shortfall, compared to what Ireland 
undertook to achieve under the above-mentioned State aid scheme, in broadleaved 
planting over the whole period of the current state aid, including the intended increase 

 
1 See conditions 34, 35, 36, 37 and 40 of the state aid decision 
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from 10% to 15% in the broadleaved planting component, as well as progress made with 
native woodland establishment. We also note your aim of significantly increasing native 
woodland establishment in the future, and welcome this. We will be pleased to learn 
more about how you propose to consistently secure, as envisaged under the State aid 
scheme, the overall goal of 30% broadleaved planting. 
 
We invite you to indicate in detail actions you propose to take to address the concerns we 
have set out and ensure full respect for EU environmental law.  
 
We would ask for a response by 11 December 2020. 
 
Yours sincerely, 
 
 
 

Claudia OLAZABAL 
Head of Unit 

 
 

Contact:  
 
Patricia Kelly  - Patricia.Kelly@agriculture.gov.ie  
Principal Officer 
Forestry Division  
Department of Agriculture, Food and the Marine 
Eastát Chaisleán Bhaile Sheáin, Co. Loch Garman, Y35 PN52 
Johnstown Castle Estate, Co. Wexford, Y35 PN 52 
Ireland 

 

Enclosure: Annex 
Afforestation of High Nature Value Farmland 
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Annex 

 
Introduction 
 
The Commission has stated to the European Parliament that the issue of a potential 
continuation of the current state aid scheme2 after 2020 will be considered in the light of 
the overall outcome of the forestry programme, including its full respect for EU 
environmental law3.  
 
By way of background, all Irish afforestation projects require screening decisions for the 
purposes of the Environmental Impact Assessment (EIA) Directive, 2011/92/EU, with 
the current Irish regulations having followed a ruling of the Court of Justice against 
Ireland in Case C-392/96 on deficient transposition of the original Directive with regard 
to afforestation projects4. The Court stressed the need for impact assessment provisions 
to cover sensitive areas5 and cumulative effects6.  
 
All afforestation applications are subject to screening by reference to both a size 
threshold (which in practice is never exceeded, since all applications submitted are below 
threshold) and sub-threshold criteria. The adequacy of sub-threshold screening is vital in 
order to ensure that full account is taken the considerations emphasised by the Court in 
C-392/96.  
 
There are related rights for the public in respect of screening decisions and 
documentation7 and publication of afforestation decisions8. 
 
Afforestation projects will often also require screening and appropriate assessment (AA) 
for purposes of Article 6(3) of the Habitats Directive, 92/43/EEC. In Case C-243/15,  
Lesoochranárske zoskupenie VLK, the Court linked the application of Article 6(3) of the 
Habitats Directive to Article 6 of the Aarhus Convention on access to information, public 
participation and access to justice in environmental matters (“the Aarhus Convention”). 
Article 6 of the Convention contains detailed provisions on public participation in 
decision-making.    
 
It may be noted that, on 24 November 2020, an Irish NGO, BirdWatch Ireland, sent to 
both the Irish authorities and the Commission a detailed report (“the Cross Check 

 
2 State aid/Ireland Forestry Programme 2014 – 2020: Ireland SA. 39783 (2014/N) – IRL Afforestation and Creation of Woodlands 
3 Answer given by Commisioner Hogan to Written Question P-000293/2018 
 
4 Case C-392/96, Commission v Ireland 
5     At paragraph 66, the Court states: “Even a small-scale project can have significant effects on the environment if it isin a location 
where the environmental factors set out in Article 3 of the Directive,such as fauna and flora, soil, water, climate or cultural heritage, 
are sensitive to the slightest alteration.” 

 
6 At paragraph 67, the Court states: “Similarly, a project is likely to have significant effects where, by reason of its nature,there is a 
risk that it will cause a substantial or irreversible change in those environmental factors, irrespective of its size.” 

 
7 See Case C-75/08, Mellor 
8 See Case C-280/19, Flausch 
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Report”) on Ireland’s compliance with the state aid9 as well as another report on 
Greening Irish forestry10, the latter with recommendations relevant to the nature issues 
highlighted in this annex11. The analysis set out in the present annex did not take these 
into account, but the Irish authorities are invited to take them into consideration for 
purposes of the concerns mentioned on 18 November, 2020, and responding to the details 
of these concerns as set out below under the headings Freshwater Pearl Mussel, and High 
Nature Value Areas and Hen Harriers.  
 
Environment & Ecology – Kevin / Ken/ Orla 
 
Freshwater pearl mussel 
 
The Freshwater Pearl Mussel (FPM) is a large, long-lived bilvalve mussel found in clean 
fast-flowing rivers which enjoys site protection under the Habitats Directive.  
 
Under the Habitats Directive, 19 SACs, covering 26 populations, have been selected for 
the protection of the Freshwater Pearl Mussel, Margaritera margaritifera,  in Ireland. 
This includes the Nore (part of River Barrow and River Nore SAC), the unique site in the 
EU for a unique variant, Margaratifera durrovenis, specifically mentioned in the 
Habitats Directive . The 8 largest SAC populations (which occur in 7 of the SACs), and 

 
9 A Cross-check of Safeguards for Birds and other Biodiversity with Ireland’s Forestry Programme, 2014-2020, BirdWatch Ireland, 
2019. 
 
 
10 Greening Irish Forestry, Recommendations for Nature Friendly Forestry, BirdWatch Ireland, 2019. 
11The following recommendations from the Greening Irish Forestry report seem relevant:.  

 

• Develop species specific safeguards to protect Red and Amber listed Birds of Conservation Concern in Ireland which are 
known to be negatively impacted by afforestation and forest management. 

• Develop and implement species specific guidelines to inform ornithological assessments and mitigation measures for Red 
and Amber listed Birds of Conservation Concern in Ireland which are known to be negatively impacted by afforestation 
and forest management. 
Develop and implement species specific thresholds for forest cover in order to protect Red and Amber listed Birds of 
Conservation Concern in Ireland which are known to be negatively impacted by afforestation and forest management. 

• All afforestation sites should be surveyed for the presence of semi-natural and species rich grassland before consent is 
granted for afforestation 

• Pre-afforestation site surveys should map habitats using a standard classification and note the presence of indicators and 
other biodiversity features 

 

• Develop and implement a ‘Bird Sensitivity Mapping Tool for Forestry’ which will help to inform the future sustainable 
expansion of forestry in Ireland. 

• Bird Sensitivity Mapping in tandem with species specific, guidelines, safeguards and thresholds for forest cover, should be 
used to protect Red and Amber listed Birds of Conservation Concern in Ireland, which are known to be negatively 
impacted by afforestation and forest management. 

 

• Develop a HNVf mapping tool using existing bird, biodiversity and landcover data to prevent the inappropriate 
afforestation of HNVf. 

 

•  Ensure foresters are trained in the identification of Flora Protection Order (FPO) Species and in the identification of 
habitats that are likely to support FPO species. 

• Update the Environmental Requirements for Afforestation guidelines so that ecological reports are required from qualified 
ecologist for any site which is likely to support FPO species. 

• Ensure that the Forest Service use sensitivity mapping layer that includes the most up to date NPWS data on the 
distribution of FPO species when assessing applications. 
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which the Irish authorities have identified as priority for conservation12, account for 80% 
of the national population. .  
 
Structural and systemic concerns centre on the decision-making mechanisms used to take 
account of FPM in the Irish rivers in which it is protected. 

 

The species has unfavourable conservation status in Ireland, is highly threatened, and 
shows negative trends in terms of populations and habitats13. Detailed conservation 
objectives have been published for the FPM for the majority of the SACs, in all cases 
underlining the need to ‘restore the favourable condition’ of the species in the sites. 
Therefore, to ensure compliance with the requirements of the Habitats Directive, there is 
a clear duty of restoration in each of these FPM sites. 
 
Forestry is one of the most serious pressures because of associated drainage, effects on 
hydrological function, interference with juvenile food supply and release of nutrients and 
sediments. The introduction of nutrients and sediments, as well as interference with flow 
rates through changes to the natural hyrdological regime, all threaten the ability of the 
species to survive in the rivers that host it. 
 
Ensuring the long-term future of the FPM requires significant, integrated catchment 
management to prevent direct impacts, restore the natural hydrological regime, improve 
the flow of groundwater and open grassland detritus to juvenile mussels and reduce the 
losses of sediment and nutrients from all indirect sources.  
 
Serious deficiences in Irish conservation measures for the SACs selected for species are 
the subject of  infringement case 2015/2006. An Additional Reasoned Opinion, (ref. 
C(2018 7065 Final) was sent to Ireland on 9 November 2018. The Commission took a 
decision on 2 July 2020 to refer Ireland to the Court of Justice of the European Union 
(CJEU) over its failure to take appropriate conservation measures in the sites. 
 
The approach of the Irish authorities to application of EU environmental law 
requirements to state-aided afforestation and other interventions such as roads under the 
the Environmental Impact Assessment (EIA) Directive and the Habitats Directive is to 
operate a screening system in respect of forestry applications and to apply a set of 
departmental FPM guidelines to forestry operations. 
 
Strategic and systemic concerns relate to the steps and methodologies underpinning 
application of the EIA and Habitats Directives and FPM-relevant decision-making under 
the state aid: 

• The system of screening in/out for EIA/AA uses a 15 kilometer distance to FPM 
populations. This fails to take account of the entirety of the hydrologically-
connected catchments relevant to the protected populations; 

• While for purposess of AA under Article 6(3) of the Habitats Directive, detailed 
conservation objectives have been published for the majority of FPM SACs14, the 

 
12A strategy for the Conservation of the Freshwater Pearl Mussel in Ireland. National Parks and Wildlife Service September 2011.  

https://www.npws.ie/sites/default/files/files/Pearl_mussel_cons_strategy_Sep_2011.pdf 
13 The Status of EU Protected Habitats and Species in Ireland, Volume 3, 2019, pp.211-243 
14 –See for example pages 46-49 of Lough Corrib SAC https://www.npws.ie/sites/default/files/protected-
sites/conservation_objectives/CO000297.pdf  
 

https://www.npws.ie/sites/default/files/files/Pearl_mussel_cons_strategy_Sep_2011.pdf
https://www.npws.ie/sites/default/files/protected-sites/conservation_objectives/CO000297.pdf
https://www.npws.ie/sites/default/files/protected-sites/conservation_objectives/CO000297.pdf
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departmental guidelines with their focus on nutrients and sediments, do not 
address flow rates and hydrological function15 and the food of juveniles, 
necessary elements in order to comply with the objectives; 

• For purposess of AA under Article 6(3) of the Habitats Directive, conservation 
objectives and or/non-deterioration criteria for the species are absent or 
incomplete16. In particular, the departmental guidelines focus on nutrients and 
sediments, but do not address flow rates and hydrological function17 and the food 
of juveniles; 

• The departmental guidelines are effectively generic prescriptions for mitigation. 
Their employment in decision-making is not a substitute for the conduct of site-
specific AA that satisfies the requirements of Article 6(3) of the Habitats 
Directive as interpreted by the Court; 

• AA is required to examine in combination effects. However, to the extent that this 
is integrated into decision-making, it is considered satisfied by a listing of other 
plans and projects in the vicinity of the forestry proposal. This fails to ensure an 
examination of critical cumulative effects, such as alteration to and loss of 
hydrological function, and the integrated catchment approach of the draft sub-
basin plans required under S.I.296/2009 The European Communities Environmental 
Objectives (Freshwater Pearl Mussel) Regulations 200918 for catchment restoration. This 
is in contrast to the EU-funded Freshwater Pearl Mussel European Innovation Partnership 
(EIP) that pays agricultural farmers to restore hydrological function and provide beneficial 
juvenile food.  

 
Taken together, these weaknesses mean that fulfilment of the requirements of the EIA 
and Habitats Directives as well as conditions of the current state aid relevant state aid are 
not ensured. Of particular relevance are state aid conditions 34 (which specifically 
mentions the FPM), 35 (which requires compliance with Natura 2000 management plans, 
or general conservation objectives) and 36 (avoidance of inappropriate afforestation of 
sensitive habitats).  
 
Steps needed to ensure full respect for EU environmental law 
 

 
15 Flow change mainly comes from land drainage (water moves from the catchment to the river quickly in wet conditions, and river 
flows are not replenished during dry conditions) and land use, i.e. the intensity with which land is managed in terms of its ability to 
retain water, which is high in intact bog and low in arable or forestry areas due to very high interception and evapotranspiration. 
Pollution from sediment and nutrient act in combination as drained land facilitates the movement of sediment and nutrient, and low 
flows concentrate the negative effects of pollutants. 

 
 
 
16 See condition 35 of the state aid 

17 Flow change mainly comes from land drainage (water moves from the catchment to the river quickly in wet conditions, and river 
flows are not replenished during dry conditions) and land use, i.e. the intensity with which land is managed in terms of its ability to 
retain water, which is high in intact bog and low in arable or forestry areas due to very high interception and evapotranspiration. 
Pollution from sediment and nutrient act in combination as drained land facilitates the movement of sediment and nutrient, and low 
flows concentrate the negative effects of pollutants. 

 
 
 
18 These regulations were put in place as part of a set of measures to comply with the Court judgment against Ireland in Case C-

282/02. 
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Having regard to the relevant conditions of the state aid, respect for EU environmental 
law requires ensuring that: 

• Screening in/out for purposes of EIA and AA is on the basis of the entire 
hydrologically connected catchments of the protected FPM rivers; 

• The methodology for screening in/out employs a complete set of conservation 
objectives and/or non-deterioration criteria for FPM that addresses all the 
requirements of the species to attain favourable conservation status, these to be 
validated by the leading Irish FPM specialists to guarantee their scientific 
reliability; 

• For purposes of determining impacts on protected FPM rivers, EIA/AA is done 
by reference to the validated complete set of conservation objectives and/or 
criteria and involves site-specific evaluations as well as evaluation of in 
combination effects (as distinct from reliance on generic mitigation 
prescriptions and a mere listing of other plans and projects), with systematic 
consultation of the leading Irish FPM specialists. 

 

Respect for the EIA Directive (notably with regard to the use of sub-threshold screening) 
and public participation requirements must also be demonstrated, having regard to Cases 
C-392/96 and C-243/15 in particular.- 

 

High Nature Value Areas and Hen Harrier 
 
The parts of Ireland likeliest to have High Nature Value Areas for farming (HNV areas) 
strongly coincide with areas in which the state aid is used19.  

 

Structural and systemic concerns centre on the decision-making mechanisms used by the 
Irish authorities to in order to take account of HNV areas and the Hen Harrier, in 
particular outside of the Natura 2000 network, in light of requirements of the Birds 
Directive, 2009/147/EC, the Habitats Directive and the EIA Directive. 

 

One HNV area concern relates to semi-natural grasslands. Between 2007 and 2012, the 
Irish National Parks and Wildlife Service (NPWS) did a survey of semi-natural 
grasslands, an important habitat category also in the context of the Habitats Directive. 
Sites totalling close to 25,000 hectares were identified. The attached report indicates that 
a total of 303.6 hectares of recorded semi-natural grassland (1.14% of the total) have 
been afforested from 2014-2019. This represents 1.14% of the area included in the 
NPWS survey. There were no EIAs under the EIA Directive. It appears that the screening 
methodology used by your authorities for identifying sensitive areas for EIA purposes do 
not include sites covered by this survey. The latest Irish state of nature assessment by 
Ireland, which assesses the status and trends of protected habitats and species for the 

 
19 See map contained in Assessing the distribution and extent of High Nature Value Farmland in the Republic of Ireland, Matin and 

others, Ecological Indicators 108(2020) 105700 
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2012-2018 period, reveals that most grassland habitats protected under the Directive are 
in unfavourable status and continuing to decline.20  

 

Further specific concerns centre on HNV habitats of the Hen Harrier and a highly 
threatened breeding wader, the Curlew, as well as other breeding waders (Lapwing, 
Redshank and Common Snipe), for which HNV areas are extremely important.  

 

Structural and systemic concerns centre on shortcomings with regard to: 

• The need to strive to avoid the deterioration of Hen Harrier and Curlew/breeding 
wader habitats in the wider countryside outside of SPAs designated for them; 

• The need to correctly and adequately screen in/out for EIA and/or AA purposes 
forestry projects that may impact on SPAs designated for these species or may 
lead to the deterioration of their habitats outside of SPAs; 

• The need to ensure that EIAs and/or AAs in respect of forestry projects that may 
affect Hen Harrier and Curlew are based on specialist expertise in relation to 
these species.  
  

In Case C 418/04, Commission v Ireland, Ireland was condemned in 2007 on several 
grounds that are relevant to both species21. Thirteen years later, not all of these grounds 
are yet fully satisfied and the infringement remains open. Of relevance in the present 
context are findings of the Court concerning plans and projects outside of SPAs that have 
effects within them22 and concerning the duty contained in the second sentence of Article 
4(4) of the Birds Directive to strive to avoid pollution or deterioration of habitats outside 
of SPAs23. 
 
Notwithstanding this judgment, the conservation status of both Hen Harrier and the 
Curlew has worsened since the judgment was delivered.  

 

A recent study highlights the overall shift in bird community composition in Ireland as a 
result of forestry, and is relevant to both Hen Harrier and Curlew24. It looks at the 
overlap of recent afforestation with the distributions of the 44-bird species of 
conservation concern ranged from 6% of the occupied atlas squares experiencing recent 
afforestation in the case of Twite, to 94% in the case of both Hen Harrier and Quail. For 
26 bird species of conservation concern, at least 80% of their distribution (i.e. occupied 
10 km x 10 km squares) had been impacted by recent afforestation (Table 3), with very 
high levels of afforestation (score 4 or 5;> 105ha) overlapping with 10% of the 
distribution of 13 species. The greatest overlap with the areas of highest planting was 

 
20 https://www.npws.ie/sites/default/files/publications/pdf/NPWS_2019_Vol1_Summary_Article17.pdf  
 

21 Both species are also specifically mentioned in the judgment. 

22 See paragraphs 232 and 233. 
23 See paragraphs 179 to 193. 
24 Changes in forest cover result in a shift in bird community composition, Corkery et al, 2020. 

https://www.npws.ie/sites/default/files/publications/pdf/NPWS_2019_Vol1_Summary_Article17.pdf
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recorded for the Hen Harrier (17% of 10 km x 10 km squares), Barn Owl and Curlew 
(14% of 10 km x 10 km squares). 

 

It notes that the scenario of planting relatively small, scattered blocks of forest on mostly 
marginal land or open habitats potentially carries the greatest risk for open habitat birds 
due to the greater fragmentation of open habitats25.  

 

All of the foregoing highlights the importance of the state aid conditions concerning 
adaptation to environmental sensitivities26 and avoidance of negative effects on areas of 
high ecological value including areas under high natural value farming27. 

 

Hen Harrier  

 

The most recent (2015) national breeding population estimate was between 108 and 157 
pairs in the Republic of Ireland. This suggests a population decline of some 16% in five 
years.  

 

Forestry has been one of the main negative pressures on the Hen Harrier because it has 
replaced open HNV areas on which these species depend28, and increased predation29 
and disturbance (for example, because of greater access to the areas concerned via 
forestry roads)30.  

 
25 The study notes that, although afforestation in Ireland is controlled, many areas of biodiversity importance receive no formal 
protection or designated status. Forest expansion relies on applications by landowners and thus cannot be ‘directed’ into preselected 
areas. For example, most seminatural grasslands in Ireland lack formal nature conservation designations that preclude afforestation 
(Buscardo et al., 2008) and not all vulnerable species are limited to Natura 2000 (protected) sites. 

 
26 Condition 34. 
27 Condition 36. 

28 The draft Irish Hen Harrier Threat Response Plan for 2021-2025 notes: The Hen Harrier SPAs include commercial coniferous 
forest plantations (more than 50% by area). These were included during the designation process, as surveys showed that a large 
proportion of the national Hen Harrier population was using parts of plantations for nesting and foraging. Nevertheless, the natural 
habitat of the Hen Harrier is open bog and heather moorland, with rough grassland also favoured.  

Hen Harriers find young forest plantations attractive to breed in, and the population is thought to have increased in the 1960s and 
'70s in Ireland due to new afforestation. However, breeding success is compromised by the loss of open space as forest canopies 
close. After 10 years or so, a forest is of little habitat value for Hen Harrier until clearfelling takes place. In a balanced mixed-age 
forest landscape, approximately one-quarter of the forest estate is in pre-thicket stage at any one time. Currently, however, forests 
within the Hen Harrier SPAs lack this mixed age balance. 
29 Afforestation is a very significant threat to Hen Harrier not only from the direct loss of habitat but from the increased threat of 

predation from species that utilise the plantations. Even if the nesting sites are not planted, the edge effects of forestry on heather 
nesting birds means that their populations are not self-sustaining due to the increased levels of predation. 

30The latest version of the draft Threat Response plan notes that: The Hen Harrier is under threat in Ireland due to a number of 
factors, but primarily due to loss of suitable habitat through afforestation/forest maturation, agricultural reclamation and 
intensification, land abandonment and the development of wind farms. Some of these land use changes may also cause unsustainable 
rates of nest loss due to increased levels of predation.  
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It is understood that no afforestation is currently taking place within the SPAs that have 
been designated for Hen Harrier31 and it is assumed that this situation will continue32.  
 
However, according to the 2015 survey, the majority of Hen Harrier are now found 
outside of SPAs, making the avoidance of deterioration of habitats in the wider 
countryside very important33 – not least in respect of state-aided afforestation. In 
particular, there are sizeable populations in the following three areas: Ballyhouras;  Blue 
Stack Mountains, Pettigo Plateau and South Donegal;  
Leitrim, Slieve Rushen, Cavan34. These three areas have populations in excess of some 
of the SPA's. For purposes of the state aid, these areas coincide with HVNAs.  

 

For purposes of screening in/out for EIA and/or AA purposes, the Irish authorities make 
use of an 11 kilometre buffer zone around designated Hen Harrier SPAs. However, it is 
not evident that this screening methodology takes account of other areas such as those 
mentioned above, or that it adequately addresses all of the specific and cumulative 
adverse effects arising from afforestation, including availability at landscape level of an 
adequate area for nesting and foraging without predation and disturbance risks.  

 

The Irish authorities undertook to prepare a Threat Response Plan in 2012, within the 
framework of follow up to the judgment in Case C-418/04. This was inter alia, intended 
to address issues of afforestation both within and beyond SPAs for this species. It has 
still not been finalised, however. The current version is patchy and incomplete as regards 
afforestation pressures/threats (classified as high) and does not even provide sufficient 
clarity on the precise conservation objectives for the Hen Harrier in the SPAs that have 
been designated for this species. 

 

By way of example, the area around the Stacks SPA has seen an especially high level of 
afforestation during the currency of the state aid. Tentative research indicates that in the 
11 km buffer there has been 1229 individual areas of afforestation totalling 3863 

 
31 There are 6 Irish SPA's designated for Hen Harrier 

Mullaghanish to Musheramore Mountains SPA (004162) 
Slieve Aughty Mountains SPA (004168) 
Slieve Beagh SPA (004167) 
Slieve Bloom Mountains SPA (004160) 
Slievefelim to Silvermines Mountains SPA (004165) 
Stack's to Mullaghareirk Mountains, West Limerick Hills and Mount Eagle SPA (004161) 

 

32 The situation concerning felling and replanting is not addressed in the present annex solely on the basis that these measures do not 
receive aid under the state aid. 

33 The latest version of the draft Threat Response Plan for the Hen Harrier states: The 2005 national Hen Harrier survey showed that 
the SPA network at that time supported over 60% of the national breeding population (Barton et al., 2006). The 2015 survey shows 
that the majority of breeding birds now occur outside of the network with the consequence that the ‘Wider Countryside’ element is 
increasingly important for the conservation of this species at the national scale. 

 

34 Table 13, 2015 survey 
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hectares.  On the basis of Ireland’s mandatory EIA size threshold, this would correspond 
to 77 above-threshold EIAs. However, no individual project was above threshold, and 
Ireland screened out all the individual afforestation projects for EIA purposes. It is not 
evident that there was any other alternative satisfactory mechanism for assessing either 
the individual or cumulative impacts of the afforestation on Hen Harrier habitats. The 
difficulties in public participation mentioned below also mean that there is no reliable 
means of ensuring that the views of those with Hen Harrier knowledge and expertise are 
taken into account. 
 

Curlew/breeding waders 

 

 

The first national breeding Curlew survey, undertaken between 2015 and 2017, found 
drastic declines of the national breeding population of Curlews. Whereas 3300-5500 
pairs are estimated to have bred in the Republic of Ireland in the late 1980s, the survey 
recorded no more than 150 pairs (O’Donoghue et al., 2019). This35  represents an 
estimated  96% decline in the last 40 years, with a range decline of almost 80% recorded 
in the 2007-11 Bird Atlas (Balmer et al. 2014). Breeding productivity is also extremely  
low;  population viability analysis undertaken in 2017, predicted that unless an average 
of 0.425 fledglings were produced per breeding pair, the Curlew will go extinct as a 
breeding species in Ireland before 2030 (A. Lauder, unpubl. data, 2017).36 In 2017, the 
NPWS Curlew Conservation Programme recorded a productivity of 0.38 chicks per pair 
(O’Donoghue 2017), though this had increased to 0.6 in 2020 (O’Donoghue & Carey 
2020).   

 

Ongoing threats and pressures, along with proposed solutions, were identified by a 
Curlew Task Force. In May 2019, this produced a suite of recommendations for Curlew 
conservation.37  

 

The Curlew Task Force noted that an increase in the cover of commercial forestry is one 
of the most significant changes that Curlew have experienced within their preferred 
landscape. It noted that publications relating to ‘Land Availability for Afforestation’38 
and ‘Land Types for Afforestation’39 specifically earmark and target, inter alia, the types 
of grassland habitat required by Curlew (and other species of conservation concern) for 
afforestation. This along with ambitious targets to increase the area of forestry to cover 

 
35 The first breeding atlas of birds in Ireland (showing situation in early 1970s revealed that the Curlew was a widespread breeding – 
in the text it states “Curlews are nowhere commoner that in the undulating drumlin areas of the north of Ireland, where the rough 
grass fields have dry nesting sites and damp feeding areas in close proximity” 
 
36 Curlew Conservation Programme, Department of Culture, Heritage and the Gaeltacht, Annual Report, 2020 
37 Action for Curlew in Ireland, Recommendations of the Curlew Task Force, Summary Document, May 2019 
38 COFORD land availability working group, 2016 
39 Forest Service, 2016 



12 

17% of the Irish Republic by 2030 (partly to off-set emissions from other sectors such as 
Dairy, which are set to increase)  continues to threaten Curlew.   

  

Curlew declines in Ireland have been associated with direct and indirect effects of 
afforestation and these effects include; direct replacement of Curlew habitat by 
afforestation, fragmentation of Curlew breeding habitat providing smaller suitable areas 
and increased vulnerability to predators and perception of predator risk  (conifer 
plantations provide refuge for meso-predators, resulting in increased risk of predation for 
ground nesting birds; edge effect is a contributory factor in predation and in effecting 
behavioural avoidance, dissuading species from nesting near forestry). A range of studies 
indicate that proximity to forestry is a major influencing factor in nest success and as a 
result productivity is lowered.  

  

An ‘audit’ of Curlew territories was undertaken by NPWS in 2017 and this identified that 
a number of individual territories have currently suitable Curlew habitat that could be 
afforested, if adequate safeguards are not put in place.  

  

While the Forest Service appears to have incorporated locations where Curlew have been 
recorded during the breeding season, into the Integrated Forest information System 
(IFORIS), it is not evident that the Irish authorities have put in place and applied 
recommendations of the Task Force relevant to screening in/out for purposes of EIA 
and/or AA, as the case may be, and for purpose of meeting the duty to avoid deterioration 
of habitats.  

 

The recommendations include: 

• safeguarding Curlew breeding and feeding sites from inappropriate forestry 
plantings by enhanced procedures for the proper consideration and approval of 
new plantings and related activities, including review of existing guidance to 
take account of these matters;  

• increasing the screening zone around Curlew areas to provide greater certainty of 
avoidance of impact on Curlew;  

• building in site specificity with regard to, for example, wider hydrological 
impacts, cumulative impacts without other plantings, landscape, aspect; 

• ensuring all planting applications are reviewed by ornithologists with Curlew 
expertise and knowledge; 

• including within guidance a consideration of historical Curlew sites – to ensure 
the potential for recolonization through conservation effort is not lost.40 

 

 
 

40 This recommendation might indeed have been  more strongly emphasised – as there is not only a duty on Ireland to stabilise 
population decline but to ensure restoration of the species to good conservation status -  to achieve legal objective of Birds 
Directive – in practice this would require mapping of recovery areas of Curlew (using previous atlas and other data), which 
would need to be managed and restored in a way that is favourable for the species 
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More generally, there is a need for a landscape scale to the conservation of breeding 
waders of wet grasslands – was very strongly underlined in a recent workshop under the 
auspices of the Natura 2000 biogeographical cooperation process There is an EU action 
plan for breeding waders of wet grasslands – which includes the Curlew but also looks at 
other relevant species such as the Lapwing, Redshank and Common Snipe (all of which 
have seriously declined in Ireland) – which has been developed with funding under 
LIFE41. This not only highlights the serious problem of habitat loss and degradation, 
including from afforestation – but also the predation implications of the loss of open 
landscapes42 .As ground-nesting species that typically lay 3-4 eggs, breeding waders are 
particularly vulnerable to mammalian and avian predators, and as such they require 
relatively open landscapes (i.e. landscapes that possess few woodlands, trees, buildings 
and pylons nearby, since these structures may provide cover for mammalian predators 
and nest sites and perch posts for avian predators)43. 

 

 

Steps needed to ensure full respect for EU environmental law 
 
 
Taken together, these weaknesses mean that fulfilment of the requirements of the EIA, 
Birds and Habitats Directives as well as conditions of the current state aid are not ensured 
in respect of Hen Harriers and HNV areas, in particular HNVs containing surveyed semi-
natural habitats and/or hosting Curlew. 
 
Having regard to the relevant conditions of the state aid and case-law of the Court of 
Justice already mentioned, respect for EU environmental law inter alia requires ensuring 
that: 

• A satisfactory set of measures is in place aimed at ensuring, in accordance with 
the second sentence of Article 4(4) of the Birds Directive, the non-deterioration of 
HNV habitats of the Hen Harrier and Curlew as a result of state-aided 
afforestation: 

o For the Hen Harrier, this means: 
 Finalising a satisfactory Threat Response plan; 
 Measures aimed at avoiding direct loss of the Hen Harriers preferred 

natural habitats, and ensuring that landscapes used by the Hen Harrier 
remain sufficiently unfragmented and viable over the long-term; 

 Measures aimed at avoiding indirect deterioration of habitats through 
proximity of plantations that result in higher levels of predation and 
disturbance; 

o For the Curlew, this means: 
 Measures aimed at not only avoiding direct loss of habitats used by the 

species, but also aimed at allowing for the restoration of historical Curlew 
sites, given the catastrophic loss of habitats that was allowed to occur 
during a period when efforts to avoid habitat deterioration were 
required44; 

 
41 https://www.unep-aewa.org/sites/default/files/document/aewa_ec_iwg1_inf_4_eu_imsap_bwwgh_2018-2028.pdf 
42 Highlighted on page 32 of the Plan. 
43 It is understood that all of Ireland’s breeding waders will be on the red list of the next Birds of Conservation Concern in Ireland list. 

Of particular relevance to forestry are Curlew, Lapwing and Common Snipe. 
44 i.e. since the 1980s 

https://www.unep-aewa.org/sites/default/files/document/aewa_ec_iwg1_inf_4_eu_imsap_bwwgh_2018-2028.pdf
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 Measures aimed at avoiding indirect deterioration of habitats through 
proximity of plantations that result in higher levels of predation, 
disturbance and hydrological impacts. 

o For other breeding waders (Lapwing, Redshank and Common Snipe), this 
means comparable measures to those for the Curlew. 
 

• For purposes of EIA and AA, afforestion within the 11 kilometre Hen Harrier 
SPA buffers and, for purposes of EIA, afforestation within at least the three 
above-mentioned Hen Harrier strongholds45 is subject to a screening system that 
takes full account of all relevant afforestation impacts on Hen Harrier, is based on 
adequate and up-to-date information and evidence-gathering on Hen Harrier 
presence and habitats, and ensures adequate input from ornithological specialists 
and specialist bodies on the species; 

• For purposes of EIA, afforestation closer than three kilometres46 from current 
Curlew or historical Curlew sites is subject to a screening system that addresses 
all of the pressures/threats on the Curlew, is based on adequate and up-to-date 
information and evidence-gathering on Curlew presence and habitats, and ensures 
adequate input from ornithological specialists and specialist bodies on the 
species; 

• For purposes of EIA, the screening system makes use of the above NPWS survey 
of semi-natural grasslands and requires EIA where the application proposes to 
afforest a surveyed site. 

 

Respect for the EIA Directive (notably with regard to sub-threshold screening) and 
public participation must also be demonstrated, having regard to Cases C-392/96 and C-
243/15. 
 
Public participation, access to information and access to justice 
 
The above substantive considerations help explain why Irish environmentalists have 
taken a keen interest in Irish forestry decision-making.  
 
The Aarhus Convention and related EU legislation and case-law enshrine rights to 
participate in decision-making, obtain information and bring legal challenges. Article 47 
of the Charter of Fundamental Rights is also relevant in this context. A denial of rights 
may result in the legality of decisions coming into question. 
 
The rights in question are directly relevant to the state aid conditions on safeguards for 
environmentally sensitive areas. 
 
At the last package meeting held on 8 May 2019, the Commission raised concerns about 
information access on forestry in light of a complaint received. The Irish authorities 
explained that online maps are available for anyone to access in relation to forestry 
activity so the complaints made about this system were difficult to understand. They also 
also explained that they are starting an ambitious Geographical Information System 
(GIS) which should improve public access to forestry information. It was the intention to 

 
45 i.e. Ballyhouras;  Blue Stack Mountains, Pettigo Plateau and South Donegal;  

Leitrim, Slieve Rushen, Cavan 
46 This is based on the critical condition of breeding Curlew, the precautionary principle and possible distance that predators may 

travel as well as possible hydrological impacts 
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include current forestry applications in the GIS but a decision on this had still to be taken. 
At the meeting of 18 November 2020, the Irish authorities referred to the intended 
establishment of an online forestry portal. 
 
Licencing - Ann 
 
However, in autumn 2020, Ireland adopted new legislation and regulations related to 
public participation and access to information with regard to forestry decision-making. 
An examination of this and related Irish legislation shows that the conditions governing 
information access have not improved but deteriorated47. It also points to a cumulatively 
serious lack of alignment with access-to-information rights and requirements stemming 
from the Aarhus Convention and related EU environmental legislation, notably the 
Access to Environmental Information Directive, 2003/4/EC as well as case-law of the 
Court of Justice.  
 
The main relevant Irish legislation and regulations48 consist of: 
 

• S.I.No.191/2017, Forestry Regulations, 201749; 
• S.I.No.417/2020, Forestry (Licence Applications and Submission Fees) 

Regulations, 2020; 
• Forestry (Miscellaneous Provisions) Act, 2020; 
• The combined Irish regulations used to transpose Directive 2003/4/EC. 

 
Structural and systemic concerns centre on access-to-information rights and requirements 
relating to (1) public participation in environmental decision-making, (2) access to justice 
in environmental matters, and (3) general access to environmental information. These 
concerns relate to the timely provision of information, including on decisions, and the 
making available of information for examination free of charge. 
 
Public participation  
 
So far as public participation is concerned, and the provisions of Article 6 of the Aarhus 
Convention50, it is relevant to consider information on proposed forestry decisions at the 
notice stage, referred to in Article 6(2); assessment and other information informing the 
decision, referred to in Article 6(6); and information on the decision, referred to in 
Article 6(9). 
 

 
47 The new measures are part of a set of measures to implement a report, the McKinnon Report, prepared in 2019. This report 

recommended introducing restrictions with regard to participation. However, the report failed to analyse or address requirements 
stemming from EU environmental law. 

48 Also relevant to an understanding of Ireland’s system of information access are the Forestry Act, 2014 and S.I.No.416 Forestry 
(Amendment) (No.3) Regulations, 2020 

49 Including insertion of a new Article 14B into the Agriculture Appeals Act, 2001, covering the Forestry Appeals Committee, which 
deals with administrative appeals from state-aided afforestation and other decisions. 

 

 
50 It is also relevant to consider Article 3(1) of the Convention on the compatibility of different provisions. 

Commented [sm2]: As amended : SIs 31/2020, 39/2020, 
416/2020 

Commented [sm3]: SI 418/2020 
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The EIA Directive creates a framework for fulfilling these requirements where forestry 
projects are submitted to EIA. It should be noted that the latest amendment to the EIA 
Directive strengthens its public participation provisions.  
 
Environment & Ecology: Kevin / Ken / Orla 
 
In practice, the Irish authorities do not submit any projects to EIA, instead systematically 
screening them out. However, the shortcomings in the screening system for EIA purposes 
already noted above therefore also have implications for public participation.  
 
As noted, however, fulfilment of Article 6 of the Aarhus Convention is also required in 
respect of Article 6(3) of the Habitats Directive.  
 
Licencing - Ann 
 
In this regard, and in so far as there is provision for public participation in relation to 
state-aided afforestation, the following are problematical: 

• With regard to Article 6(2) of the Convention, Regulation 10 of S.I.No.191/2017 
is insufficiently clear with regard to the notice information mentioned at points 
(iv) and (vi) of Article 6(2) and the Irish provisions appear to require payment for 
the application even though it is a document to be published51; 

• With regard to Article 6(6) of the Convention, S.I.No.191/2017 and 
S.I.No.417/2020 fail to ensure that the public concerned has access for 
examination free of charge as soon as it is available of the information set out in 
Article 6(6)(a) to (f) of the Convention52; 

• Furthermore, the Irish provisions appear to enable any request for information in 
the context of public participation to be treated as requiring payment of a 
participation fee, even if the member of the public has not yet decided to make a 
submission under Article 6(7) of the Convention53. Requesting information under 
Article 6(6) cannot be equated with an exercise of an entitlement to make a 
submission under Article 6(7) and this further undermines the entitlement to 
examination of information for free under Article 6(6) of the Convention; 

 
51 See Regulation 3(1)(c ) of S.I.No.417 

52 Regulation 10(3) of S.I.No.191/2017 provides that “The Minister may make available for inspection to the public free of charge, or 
for purchase …” (emphasis added). This Regulation does not create a duty to make the information available free of charge, only a 
discretion52. Furthermore, even the discretion is not time-bound in the way the Convention requires (“as soon as it is available”), with 
potential adverse consequences for the efficacy of the public consultation. In addition, the second part of the clause could be 
interpreted as presenting the minister with an alternative (“or for purchase) which runs directly counter to the Convention (i.e. by 
making provision for information in a manner which is not free of charge). This seems to be confirmed by Regulation 3(1)(c) of 
S.I.417/2020 which sets out fees for the purchase of documents referred to in Regulation 10(3) of S.I.No.191/2017. It appears that, 
other than in cases where access-to-environmental regulations are specifically cited (see below) the discretionary language of 
S.I.No.191/2017 is being interpreted so as to make document access exclusively purchase-based during the public consultation 
process, with the fees now set by S.I.No.417/2020. These purchase fees and the provisions governing them are themselves generally 
problematical by reference to the Access to Environmental Information Directive (see below), but they are also specifically 
problematical in the light of Article 6(6) of the Convention. It appears that the Irish authorities are invoking the need to redact 
documents with regard to personal data. However, it is clear that the information referred to in Article 6(6) is not of a personal nature.  

 
53 Regulation 2 of S.I. 417/2020 defines submission as any communication received in accordance with Section 10(4) of the Forestry 
Regulations.  

  

 

Commented [sm4]: This does not sound correct to me. 
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• With regard to Article 6(9) of the Aarhus Convention, the relevant Irish 
legislation does not ensure prompt publication of either Forest Service54 
decisions55 or Forestry Appeals Committee (FAC) decisions56 or the reasons and 
considerations on which it is based57. Yet for purposes of an appeal, time runs 
from the date of the decision rather than the date of the publication. 

 

Access to justice 

 

There is extensive case-law of the Court on the entitlement  of members of the public, as 
well as environmental NGOs, to bring legal challenges with regard to EIA procedural 
rights58 and the substantive requirements of the Birds and Habitats Directives. However, 
the ability to exercise access-to-justice rights is dependent on access to information – in 
particular, effective access to final decisions, screening determinations and assessment 
information. 

 

Two CJEU cases may be mentioned:  C-280/18, Flausch and C-75/08, Mellor.  

 

In simple terms, Flausch covers the basic information needed to know that a 
(challengeable) decision has been taken, while Mellor covers the detailed documentation 
on which the decision is based (such as the screening information)59. 

 

Given the wording of provisions for publicizing Forest Service and Forestry Appeals 
Committee decision-making, compliance with Flausch is already problematical. 
Furthermore, the provisions of the EIA Directive need to be considered in light of the 
latest amendment to this60. 

 
54 Formally, these are decisions of the responsible minister. 
55 Regulation 21(3) of S.I.No.191/2017 requires the Minister to publish the decision, but there is no time-frame set for this, and it is 
not evident that decisions are published promptly in practice. The lack of a time-frame for publication of the decision is also relevant 
for access to justice. Regulation 21(3) also refers to making additional information relevant to the decision available to the public. 
Regulation 3(1)(d) of S.I.No.417/2020 provides for purchase fees for documents referred to in Regulation 21(3). There is no exclusion 
for the decision, which is clearly required to be published (which means there ought to be no need to purchase it).   

 
56 Article 14B(14) of the Agricultural Appeals Act, 2001 makes provision for notice being given of a determination to other parties 
“as soon as practicable.” Time-wise, this falls short of what Article 6(9) of the Convention requires (“promptly”). Furthermore, it does 
not necessarily amount to an information to the public, as Article 6(9) of the Convention requires. 

 
57 This can be considered to include the application as well as the Article 6(6) information. 
58 The EIA Directive contains express access to justice requirements. 
59 See paragraphs 57-61, Mellor 
60 See new Article 4(5), Article 8(a) and changes to Article 9. 
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In addition, if decision and related documents are only available by way of purchase 
under S.I.No.417, that would not only be contrary to the duty to publish but also 
unsatisfactory in terms of time-frames. Neither S.I.No.191/2017 or S.I.No.417 are time-
bound. They do not guarantee that, even if someone is willing to purchase the documents, 
they would get them with immediacy for purposes of being able to bring a challenge. The 
same situation arises under general access to environmental information provisions61. 

 

General access to environmental information 

 

The relevant instruments are Directive 2003/4/EC (“the AIE Directive”) and the 
INSPIRE Directive, 2007/2/EC. 

 

The following provisions of the AIE Directive are relevant: 

• Article 3(1) creates a basic right to obtain environmental information on request 
without “having to state an interest.” 

• Article 3(5) requires MS to provide support to the public, and includes: 
o A provision that officials are required to support the public in seeking 

access to information; 
o Practical arrangements for ensuring that the right of access can be 

effectively exercised, such as designation of information officers and 
maintenance of facilities for the examination of information; 

o Provision for public authorities to inform the public adequately of the 
rights they enjoy. 

• Article 5(1) allows for examination in situ of the information requested free of 
charge. 

• Article 5(2) provides that charges shall not exceed a reasonable amount. 
• Article 7(1) creates a general duty of active dissemination with a “progressive” 

implementation reference. 
 

Ireland’s transposition is made up of several statutory instruments, with an unofficial 
consolidation available online. From this, the following are noted: 

• Regulation 6(1)(b) requires the request for environmental information to 
“state that the request is made under these Regulations.” Thus, if a request 
for environmental information does not make reference to the AIE 
Regulations, it will not be treated under the Regulations. It is not, however, a 
requirement of the Directive that an applicant must invoke the AIE Directive 
or relevant national implementing legislation. It is true that Regulation 6(2) 
states that the applicant shall not be required to state an interest in making 
the request (in line with Article 3(1) of the Directive). However, this is 

 
61 For example, on 20 November 2020, the Irish authorities provided documentation in response to an AIE request made on 28 
October 2020 in respect of CN84376, although the appeal deadline was 24 November.  
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undercut by the requirement that the applicant must invoke the AIE 
Regulations (of which they may be unaware); 

• Regulation 5(1) provides for certain support obligations. These do not seem 
to be fully aligned with Article 3(5) in particular with regard to facilities for 
the examination of information.  

• Regulation 15 makes provision for charges for information. The Regulation 
seems aligned with the AIE Directive, in that charges are required to be 
reasonable and no charges are to be made for examination in situ of 
information requested (Regulation 15(c)). However, this presupposes that 
there must be facilities for examining information in situ. 

 

Against this background, the provisions for document fees in S.I.No.417/2020 and 
S.I.No.191/2017 are problematic: 

• If (as seems to be the case) they are the default provisions referred to by the Irish 
authorities for all general access-to-environmental information requests on 
forestry (i.e. all requests that do not specifically invoke the AIE Regulations), 
then the Irish authorities are applying a parallel, less favourable regime to such 
requests than that required by the AIE Directive; 

• The document fee regime is less favourable because it is not underpinned by the 
rights given in the AIE Directive, and there is no adequate provision for 
examination of information in situ free of charge. 

 

By way of analogy, in Case C-183/05, Commission v Ireland, the Court condemned 
Ireland for operating a parallel derogation regime under the Wildlife Act, 1976, which 
was less favourable (for nature) than the derogation regime of the Habitats Directive. 

 

Article 11 of the INSPIRE Directive requires Member States to establish and operate a 
network of services for spatial data-sets, which shall take into account relevant user 
requirements and shall be easy to use, available to the public and accessible via the 
Internet or any other appropriate means of telecommunication. Recital 19 of the 
INSPIRE Directive states: “Experience in the Member States has shown that it is 
important, for the successful implementation of an infrastructure for spatial information, 
that a minimum number of services be made available to the public free of charge. 
Member States should therefore make available, as a minimum and free of charge, the 
services for discovering and, subject to certain specific conditions, viewing spatial data-
sets.” It would appear that S.I.No.417/2020 and S.I.No.191/2017 are being employed to 
charge members of the public for any access to spatial data-bases related to forestry. 

 

Steps needed to ensure full respect for EU environmental law 
 
Taken together, the structural and systemic shortcomings set out above mean that, for 
multiple reasons, fulfilment of EU environmental law is not ensured in relation to access-
to-information rights and requirements concerning state-aided forestry decision-making. 
 
Respect for EU environmental law requires ensuring that: 
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• For public participation purposes, EIAs are undertaken where projects are likely 
to have significant effects of the kinds already mentioned above, with full respect 
for public participation requirements, and more generally that there is compliance 
with the EIA Directive as most recently amended; 
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• Independently of EIA-related requirements, for public participation in respect of 
Article 6(3) of the Habitats Directive:   

o Complete notices of forestry applications are published in accordance 
with Article 6(2) of the Aarhus Convention, and decisions and all 
decision information are published promptly in accordance with 
Article 6(9) of the Convention; 

o The information referred to in Article 6(6) of the Convention is made 
available for examination free of charge on request as soon as it is 
available, and with no fee imposed for handling the communication 
containing the request for information; 

• For purposes of access to justice in relation to EIA (and as the case may be other 
EU environmental legislation), all afforestation applications are adequately 
published, all afforestation decisions are promptly published and all relevant 
information is made available promptly for purposes of the time-limits for appeals 
and legal challenges, including by way of examination free of charge; 

• or purposes of general access to environmental information, the Irish provisions 
transposing Directive 2003/4/EC - rather than S.I.No.417/2020 and 
S.I.No.191/2017 - are treated as the default provisions for handling access-to-
environmental information requests on state-aided forestry, and information 
related to forestry decision-making and decisions is made available for 
examination in situ free of charge62; 

• For purposes of access to spatial information, network services are provided in 
accordance with Article 11 of the INSPIRE Direcive for all spatial information 
used in relation to forestry decision-making that comes within the Directive’s 
scope.  

 

 

      

      

 
62 Where examination in situ is infeasible for pandemic-related reasons, a satisfactory alternative should be provided, of example 

active dissemination of the information as envisaged in Article 7(1) of Directive 2003/4/EEC) 


