
 

 

 
Mr. Peter Burke TD,  
Minister of State,   
Department of Housing, Local Government and Heritage 
Custom House,  
Dublin 1, 
D01 W6X0.      
 
26th July 2022   
 

Re: Planning Advisory Forum and ‘Clearing House’ 

Dear Minister Burke,  

Irish Water and the Department’s interest in relation to achieving national objectives, 
such as the provision of housing, economic growth, climate change adaptation and 
sustainability are very much aligned. The efficient delivery of water services by Irish 
Water is critical to objectives including, (i) meeting the needs of a growing economy, 
(ii) delivering plans such as “Housing for All”, and (iii) reacting to emergency situations 
such as needs arising from the Ukrainian conflict.  To assist Irish Water in this, we 
welcome the Attorney General’s intent to review the planning code and the Minister’s 
recent announcement to establish a ‘Housing Supply Clearing House1’.  
  

In principle, Ireland’s consenting system should deliver the right investment in the right 
place at the right time. In practice, Irish Water’s experience is that it is not working as 
intended. Appropriate changes to the planning code, and overlapping consent 
processes, will enable national objectives to be achieved in a more timely manner, 
reduce the cost of delivering Irish Water’s Capital Investment Plan and indeed the 
wider National Development Plan and will provide greater certainty for all 
stakeholders. 

 

Following Irish Water’s meeting with you on June 28th we have set out below some 
suggested amendments to the planning legislation and / or the interaction of the 
planning system with environmental legislation for consideration. These are practical 
in nature and would greatly assist in streamlining of processes while keeping public 
participation as a central tenet.  In summary the suggested changes are, as follows:  

 Interplay between Compulsory Purchase Orders (CPOs) and planning 
applications. 
Frequently, Irish Water must first compulsorily acquire land to enter the planning 
system. This can add about 18 months to our projects, and it means we acquire 
land before we obtain planning permission. Furthermore, this process is currently 

	

1 The Housing Supply Clearing House group is to facilitate consideration of matters which might 
warrant action being taken by the Minister for Housing, Local Government and Heritage, local 
authorities or other State agencies, to in order to expedite the delivery of housing which has the benefit 
of planning permission. 



 

 
 

the subject of legal challenge in a judicial review of  An Bord Pleanála decision to 
confirm an Irish Water CPO. Amendments to Planning and Development 
Regulations 2001, whereby Article 22(2)(g) would not apply to Irish Water would 
reduce project delivery timelines and would provide greater certainty to 
stakeholders, including landowners.  Section 217(6A) of the PDA provides that a 
Notice to Treat must be served within 18 months of the CPO being confirmed. 
Given the time frame it takes for certain decisions (both planning and licensing) 
these decisions may not have been granted within the 18-month period.  This may 
mean that Notice to Treat must be served prior to consents being obtained.  Irish 
Water ask that this time period is extended in these circumstances.  
 

 Providing certainty in respect of decision-making timelines for all consent 
processes. 
Irish Water is experiencing lengthy decision-making timelines for critical 
infrastructure projects and great uncertainty around when decisions will be made. 
This impacts Irish Water’s project delivery and investment planning and affects 
third parties whose development that is dependent on delivery of Irish Water 
infrastructure. Consenting authorities need to be adequately resourced. 
Consideration should be given to the introduction of targeted timelines and 
communicating updated timelines to provide greater certainty.   

 
 Ensuring all consent processes speak to one another and are streamlined. 

Delivery of Irish Water projects relies on complex overlapping consent processes 
such as planning, CPOs, waste water discharge licences, foreshore licences, and 
the forthcoming water abstraction licence regime. These processes need to be 
streamlined and aligned to improve project delivery certainty and reduce risks.  
 

 Access to state land for infrastructure delivery 
Based on Irish Water’s CPO experience, it may be more efficient to use state land 
for new Irish Water infrastructure in appropriate circumstances. A process between 
state agencies and government departments is required to enable this. 

 
 The Planning and Development (Amendment)(No.2) Bill, 2022 

Irish Water welcomes the amendments outlined in the Planning and Development 
(Amendment)(No.2) Bill, 2022 regarding the provision of appropriate levels of 
flexibility within the planning system and judicial review.  
 

 Imperative Reasons of Overriding Public Interest (IROPI) 
Irish Water would welcome the refinement of the planning process for projects that 
may be required for IROPI (Imperative Reasons of Overriding Public Interest) as 
set out in the Habitats Directive). This would reduce risks to projects that falls into 
this category and provide certainty and clarity to all stakeholders and decision 
makers.   

 
 Planning Application Validation  

For sizeable linear Irish Water projects, the site notice requirements can be 
onerous and a logistical burden. The Planning and Development Regulations 2001 
to 2022 (Article 17(3)) provides an exemption from these site notice requirements 



 

 
 

for electricity and telecommunication lines. Irish Water would welcome a similar 
amendment for linear Irish Water projects. We would also welcome clarity in 
relation to the ability to avail of multiple red line boundaries within single planning 
applications to reduce risks of invalidation of planning applications.   

 Renewable Energy and Exempted Development 
Irish Water has ambitious and much needed delivery infrastructure targets to meet 
and clarity around exempted development for renewable energy will go some way 
in allowing Irish Water to achieve our sustainability targets and assist in the overall 
national objective. 

 
 More strategic approach to forward planning 

Irish Water would welcome amendments to plan-making including more strategic 
decisions to better align investment in water services and development.  In 
addition, some planning authorities are front loading their growth targets and 
estimating / committing to delivering infrastructure in an extremely short time 
frame.  This has knock on implications for water services, including Irish Water’s 
Capital Investment Plan. More coordination is required.  

 
Greater detail regarding the suggested amendments to planning and environmental 
legislation is included in Appendix 1, while Appendix 2 sets out an outline of existing 
legislative issues relating to the European Union (Waste Water Discharge) 
Regulations 2007 to 2020, attached to this letter.  

Irish Water would be grateful if you could consider the content of this letter and provide 
for the proposed amendments outlined above or an appropriate variation thereof. 
Such changes would enable critical national objectives, such as Housing for All, to be 
achieved in a more-timely manner, reduce risks to Irish Water in terms of financial 
exposure and investment planning, and would provide greater certainty for all 
stakeholders.  

If you require any further information, or a discussion in relation to the matters, please 
do not hesitate to let us know. 

Yours sincerely  

 

_________________ 
Niall Gleeson  
Chief Executive Officer  
 
c.c. Minister Darragh O’Brien, Minister for Housing, Local Government & Heritage 

Feargal Ó Coigligh, Assistant Secretary, Water 
Maria Graham, Assistant Secretary, Planning 

 
Encl.  
  



 

 
 

Appendix 1: Suggested Amendments to Planning and Environmental 

Legislation 

 

1. Interplay between Compulsory Purchase Orders (CPOs) and Planning 
Applications 

Article 22(2)(g) of the Planning and Development Regulations 2001 (as amended) 
(the “Planning Regulations”) requires that the written consent of the owner of land 
must accompany a planning application2 in circumstances where the applicant is not 
the legal owner. 

Even where a project is for the strategic benefit of the community, it is sometimes 
difficult to obtain all requisite landowner consents in advance of making a planning 
application. In those circumstances, Irish Water, cannot pursue an application for 
planning permission until, at the very earliest, it has obtained a confirmed CPO. In the 
Strategic Infrastructure Development (SID) process the CPO and planning permission 
processes are dealt with by An Bord Pleanála concurrently. However, most of Irish 
Water’s planning applications (c.600 applications made to date) fall under S.34 of the 
Planning and Development Act (PDA), where there is no provision for concurrent CPO 
and planning application processes and Irish Water must follow consecutive CPO and 
planning steps.  
 
The requirement to pursue a CPO in advance of making a planning application brings 
with it many complexities, delays and uncertainties. It takes approximately 18 months 
to conclude a CPO process to enable Irish Water to then enter the planning system, 
which in turn can take 6 months, at best, to 2 years to conclude. Both the CPO and 
planning application process are individually open to separate and consecutive 
objections and oral hearings.  
 
Furthermore, pursuing a CPO in advance of S.34 planning application process means 
that Irish Water must compulsorily acquire another person’s land prior to knowing 
whether Irish Water will obtain planning permission to develop there. An Bord 
Pleanála has clearly communicated to IW that determination of CPO applications in 
advance of an application for planning permission is unsatisfactory from its 
perspective  A recent decision of An Bord Pleanála to confirm an Irish Water CPO is 
currently being judicially reviewed on a number of grounds including that it is contrary 
to fair procedures and the landowners constitutional rights for lands to be compulsorily 
acquired prior to a determination being made under the planning regime.  
 
Other utilities are exempt from this requirement. Landowner consent is not required 
for applications by ESB pursuant to S.182A of the Planning and Development Act 
2000 (the “PDA”) for “development comprising or for the purposes of electricity 
transmission”.  Similarly, historically local authorities building out water services 
infrastructure under Part 8 of the PDA did not require landowner consent prior to 

	
2 This requirement only applies to planning applications made under section 34 of the Planning and Development Act, 
2000 (as amended) and not to Strategic Infrastructure Development.  



 

 
 

making a planning application.  This made practical sense and the current situation 
may be an unintended legislative lacuna. 

Finally, there is a clear legislative precedent (Section 220 of the PDA) in the context 
of local authority development pursuant to section 175, that the Board shall make a 
decision on the confirmation of the CPO at the same time as the planning application. 
 

A more streamlined process that would enable utilities who have statutory powers for 
land acquisition to enter the planning process ahead / concurrently with a CPO 
process would bring multiple benefits to many stakeholders. 

 
Suggested solution:  

An amendment to Article 22(g) of the Planning Regulations to exempt Irish 
Water from the requirement to obtain the written consent of the landowner 
prior to the making of an application for development consent under section 
34 of the PDA. IW suggests the addition of the text;  

“22(2)(g) shall not apply to any application for permission for development by 
Irish Water in pursuance of its statutory functions under the Water Services 
Acts” 

 

1.2 Notice to Treat 

Linked to the above, in advance of submitting a planning application, there are strict 
timeframes under the PDA for serving of the Notice to Treat. A Notice to Treat acts 
likes a formal commitment by the competent authority (CA) to proceed with the 
acquisition.  The Notice to Treat will call on the landowner asking to state his interest 
in the land and compensation claimed within a particular time (not less than a month).  
The CA can only withdraw from the acquisition within 6 weeks of receipt of the 
landowners claim.   

 
Section 217(6A) of the PDA provides that a Notice to Treat must be served within 18 
months of the CPO being confirmed.  This can be extended where legal proceedings 
are in being challenging either (i) the CPO, or, (ii) permissions, consents or 
authorisations granted by or under this Act or by or under any other enactment relating 
to the project in respect of which the land is to be acquired.  In order to avail of this 
extension, the permissions, authorisations etc must have been granted.  Given the 
time it takes for planning permissions to be processed a decision may not have 
granted within the 18 month period. In addition, given the dependency between 
planning regime and environmental licensing, many environmental consents may not 
yet have been granted prior to the requirement to issue Notice to Treat.  IW propose 
that the time frame for service of a Notice to Treat should be extended.  
 

 



 

 
 

2. Certainty in Respect of Decision-Making Timelines for all Consent Processes. 

Decisions made in respect of S.34 planning applications to Local Authorities are 
subject to strict timelines as per the PDA. Although An Bord Pleanála is obliged to 
make decisions within 18 weeks, this time limit is not strict and can be extended. Irish 
Water would welcome an adherence to the 18 week decision timeline, however, Irish 
Water also acknowledge that there are complex relationships between timelines, 
public participation and robust assessments and timely decision-making. Where 
decisions are not made within the 18 week timeline there is uncertainty as to when a 
decision is to be expected. This has serious consequences in terms of engagement 
with stakeholders, such as our Regulators and customers, and planning our 
investment portfolio. 

There is currently no obligation for An Bord Pleanála to communicate a revised 
decision date in respect of a planning decision or compulsory purchase order. For 
instance, a priority project for Irish Water is the Greater Dublin Drainage project. This 
was subject to judicial review proceedings and a decision was made on April 27th 2021 
to remit the matter to the An Bord Pleanala as it failed on one of the grounds.  Over a 
year later and Irish Water have had no indication as to when a decision will be 
forthcoming.   

Suggested Solutions: 

2(a) Consideration should be given to prioritising decision making by An Bord 
Pleanála for categories of development, including infrastructure that may not 
constitute SID (Strategic Infrastructure Development) due to its scale, but 
does enable national strategic objectives to be achieved, such as 
development by Irish Water. 

2(b) Consideration should be given to the introduction of a mandatory 
requirement for An Bord Pleanála to communicate updated timelines and 
reasons in instances where they fail to reach a decision within 18 weeks.  

2(c) Consenting authorities require adequate resourcing and training to make 
robust and consistent decisions in a timely manner. 

2(d) Consideration should be given to the introduction of a targeted timelines 
for the Environmental Protection Agency (EPA) to make decisions on 
wastewater discharge licence applications. It may be possible to introduce a 
range of timelines depending on the scale of the treatment plant and / or 
whether the licence is new or is being reviewed. Similar to the suggestion 
made above re ABP, where those timelines cannot be met there should be an 
obligation on the EPA to communicate updated timelines to the applicant in 
addition to reasons.  

 

3. Ensuring all consent processes speak to one another and are streamlined.  

Development, particularly infrastructure development, often requires multiple 
consents. This will generally require a planning permission for the physical aspects, 



 

 
 

in addition to an environmental consent for the discharge / emissions. For instance, 
Irish Water seeks consent in respect of its planning applications from the relevant 
local authorities and / or An Bord Pleanála, Compulsory Purchase Orders from An 
Bord Pleanála and wastewater discharge licences from the Environmental Protection 
Agency (EPA). In the future Irish Water will require Maritime Area Consents and 
Maritime Licences from the Maritime Area Regulatory Authority (MARA) and Water 
Abstraction Licences from the EPA. It is extremely important that the various pieces 
of legislation, pursuant to which these consents are issued, are aligned and clear in 
order to assist both applicants and regulators.   

The proposed changes to the planning regime present an opportunity to look at these 
processes in the round. Irish Water have included a schedule of suggested 
amendments to the Waste Water Discharge Authorisation (WWDA) Regulations as 
an appendix to this letter.  

 

Irish Water would like to highlight a number of particular issues below: 

3.1 Waste Water Discharge Authorisation (WWDA) Regulations 

There is interaction and overlap between the Waste Water Discharge Authorisation 
Regulations (WWDA) Regulations and the Planning regime. In our opinion there are 
amendments required to both the (WWDA) Regulations and the planning regime to 
increase transparency and reduce risks effectively. It is noteworthy that the planning 
decision for the Greater Dublin Drainage project was quashed by the High Court for 
the sole reason that An Bord Pleanála failed to identify and comply with the obligation 
imposed on it by Article 44 of the WWDA Regulations.  

Our principal areas of concern are that under the WWDA Regulations there are 
mandatory consultation requirements between the EPA and the planning authority, 
and yet the process by which this consultation is to happen is confusing. Both the 
WWDA Regulations and Planning regime would benefit from clear, simple steps in 
this regard, to reduce risks to developers and consenting authorities and transparency 
to stakeholders. 

An additional complexity exists in relation to this mandatory consultation requirement 
process, by virtue of the fact that most of Irish Water’s projects are submitted to local 
authorities under S.34 of the PDA, which, unlike SID applications, are subject to tight 
consultation periods (5 week consultation period and probably less by the time the 
EPA actually receive the notice) and decision making timelines.  

The EPA’s role is to make observations on the potential impacts of the proposed 
wastewater development on the receiving environment. Irish Water is not advocating 
for an extension of timelines in S.34 planning application to enable robust consultation 
between the EPA and planning authorities. We suggest that the appropriate course 
of action would be to enable consultation between Irish Water and the EPA in advance 
of making both a planning application and waste water discharge licence.  

 



 

 
 

Currently it is not possible for Irish Water and the EPA to engage in advance of lodging 
a planning application, by virtue of Regulation 18(3A) of the WWDA Regulations which 
prohibits the EPA from considering a licence application unless Irish Water has 
planning permission or that the planning authority confirms that Irish Water has 
applied for planning permission.  The current situation means the EPA has a very 
narrow window of opportunity to provide meaningful and informed submissions on 
Irish Water planning applications.  

 

Suggested Solutions: 

Irish Water acknowledge that these amendments will have an impact on the EPA and 
so any changes may require consultation and feedback from them on their processes; 
however, Irish Water are taking this opportunity to flag a concern. More detail in 
respect of these suggestions is found in the attached Appendix 2. 

   

3(1)(a) Irish Water could consult with the EPA prior to the planning permission 
being submitted and the WWDA Regulations amended to reflect this.    

 
3(1)(b) Amendments to the WWDA Regulations so that the EPA could accept 

a licence application prior to planning permission but not grant until 
such time as planning permission has been applied for and/or granted.  

 
3(1)(c)  Consultation timelines in the WWDA Regulations could change to 

allow more time for the EPA to make reasoned submissions and 
observations (for instance, Regulation 16(3A) and 18(3A)), 

 
3(1)(d) In addition, it would seem to be preferable to replace the consultation 

provisions with a single consultation provision that requires the 
planning authority and EPA to consult in relation to any proposal that 
involves both permission for development and a licence for wastewater 
discharge in relation to any aspect of the respective applications, and 
the following non-exhaustive list: 

i) Matters in relation to EIA screening, 
ii) Matters in relation to EIA, and 
iii) Matters in relation to the EPA's assessment of the likely impact 

of the proposed development on waste water discharges. 
 

3.2 Interaction between Planning Acts and Maritime Area Planning Act, 2021 
(“MAP Act”) 

Under the new MAP Act, a Marine Area Consent (MAC) will be the gateway consent.  
A developer must have a MAC foreshore authorisation or consent of the owner before 
a planning application can be made for development wholly in the maritime area and 
development which has both onshore and offshore elements. It seems that even 



 

 
 

though Irish Water infrastructure is almost entirely land based it now requires consent 
under the new maritime regime prior to development consent.   
 
Irish Water is currently reviewing the new legislation and trying to assess the potential 
impacts and Irish Water are due to talk to the Department to consider the technical 
process of this regime in the context of our developments.  The MAC legislation may 
have unintended consequences of delaying Irish Water projects. This could arise 
where the majority of our development is land-based, but with a minor foreshore 
element (e.g. land based waste water treatment plant and outfall located on the 
foreshore). It could also arise where Irish Water requires a MAC to progress a 
mandatory SID consultation with An Bord Pleanála to develop a planning strategy 
(Irish Water frequently are required to engage with ABP re SID, but often that 
engagement concludes that the development does not constitute SID) and Irish Water 
have not yet identified a specific outfall location for which Irish Water could obtain a 
MAC.   
 
 

4.  State Land – MOU / A Single Point of Contact  

Identifying and acquiring land to deliver water services is a lengthy process, often 
involving a CPO, and can take up to 18 months (or longer).  This is a significant period 
of time when endeavouring to respond to emergency situations, such as enabling 
provision of accommodation or responding to public health issues.  

In appropriate situations there might be the possibility of reducing these timelines by 
using suitable state land for the delivery of water services. It may be possible to 
leverage information from the Land Development Agency (LDA) State Asset 
Database, which is being updated with the aim of being a comprehensive, live, 
interactive Web Map showing all State-owned lands.  

To date, the acquisition of state land has not been an expedient process for Irish 
Water, and in many situations the hurdle has been not having a single point of contact 
within a government / stage agency to engage with. There may also be benefit in 
simply ‘amplifying’ the intent of inter-state agencies and bodies to work together to 
fast-track infrastructure and avail of state land where possible. 

 

Suggested Solutions: 

4(a) Consideration should be given to identifying a Single Point of Contact 
(SPOC) in all government departments, local authorities and state agencies 
who will engage with Irish Water re land acquisition.  

4(b) Consideration should be given to establishing a Memorandum of 
Understanding between Government Departments and State Agencies with 
the aim of availing of state land for state related development, where 
appropriate. There is a precedent for such MOUs e.g. MOU between CCMA 
and Department of Education, 2012. 



 

 
 

 

5. The Planning and Development (Amendment No.2) Bill, 2022 (the “Planning 
and Development Bill”) 

 

5.1 Flexibility  

The planning system provides little flexibility and there is no formal mechanism within 
the planning application process to provide for non-material deviations. Irish Water 
welcomes the amendments in the Planning and Development (Amendment) (No.2) 
Bill 2022, whereby planning applications may include a limited number of design 
options, where such details or specifications are unknown or cannot be confirmed at 
the time of the application. Providing a standardised approach would provide greater 
transparency to decision makers, third parties and statutory consultees.   

 

5.2 Judicial Review 

Irish Water note that some reforms in relation to Judicial Review have been 
incorporated into the Planning and Development (Amendment) (No. 2) Bill as it 
progresses through the Oireachtas, such as ensuring that all administrative reviews 
or appeals processes should be exhausted before a referral to the courts.  However, 
the substantive changes are due to take place via the wider planning legislative 
reform. Irish Water would welcome discussions on this. 

 

6.  Imperative Reasons of Overriding Public Interest  

Irish Water would welcome amendments to the planning regime to provide clear steps 
for planning applications that fall into the IROPI (Imperative Reasons of Overriding 
Public Interest, as per the Habitat’s Directive) process, particularly in the context of 
S.34 of the PDA and the timelines associated with same.   

 

7. Planning Application Validations 

7.1. Site Notice Requirements 

Article 17 of the Planning and Development Regulations sets out provisions in respect 
of statutory site notices; stipulating, inter alia, the timing and locational requirements 
for the erection of such notices.  For sizeable linear Irish Water projects, the site notice 
requirements can be onerous and a logistical burden.  Notably, Article 17(3) provides 
for an exemption from these Site Notice requirements for development by an 
electricity undertaking in relation to transmission / distribution lines, or by any statutory 
undertaker in relation to telecommunications lines.  Irish Water would welcome an 
amendment to the Site Notice requirements for linear Irish Water projects, which 
would align with those provided for other linear infrastructure developments, in order 
to reduce the administrative burden.   



 

 
 

 

Suggested Solution: 

Amend Article 17(3) of Planning and Development Regulations to provide for 
linear Irish Water projects (proposed amendment in bold): 

 

The requirement of sub-article (1)(b) shall not apply in relation to a planning 
application for development consisting of the construction or erection by an 
electricity undertaking of overhead transmission or distribution lines for 
conducting electricity, construction by or on behalf of Irish Water for 
development consisting of underground pipes, cables, water mains, 
sewers, including associated accessories, or development consisting of 
the construction or erection by any statutory undertaker authorised to provide 
a telecommunications service of overhead telecommunications lines 

 

7.2 Red Line Boundaries  

Article 23 of the Planning and Development Regulations states that ‘the site boundary 
shall be clearly delineated in red’. Validation issues can arise when planning 
applications comprise more than one sites that are unconnected sites within a single 
planning application. It would  

be beneficial if guidance was provided to reduce uncertainty in this area, perhaps in 
the Development Management Guidelines.   

 

8. Renewable Energy 

We are aware of national and European aims to achieve renewable energy targets 
and that there is an ambition to speed up the permitting / granting procedures for such 
developments, with the emphasis being on the electricity sector. Other public utilities, 
such as Irish Water, are always looking for ways to support renewables and Irish 
Water asks that it, as the nation’s water services utility with ambitious infrastructure 
targets to meet, be borne in mind in any discussion around exempt development 
provisions to enable Irish Water to achieve our sustainability targets and assist in the 
overall national objective.   

 

9. Forward Planning  

9.1 Growth Ambitions  

In certain circumstances, planning authorities are front loading their growth ambitions 
and estimating that they will provide required infrastructure in an extremely short time 
frame.  This has knock on implications for water services, including Irish Water’s 



 

 
 

Capital Investment Plan whereby funding which may not take into account the 
ambitious targets from the planning authorities.  

 

Suggested Solution: 

 Introduce a further suite of tiers in identifying future lands for development 
in subsequent development plan cycles. 

 Extending the duration of the county development plan period from 6 years 
to 10 years in line with the NDP.  

	

9.2 Balancing Community Need and Investment  

While community based needs are very important, strategic planning policy is required 
to ensure development is concentrated in the right areas and aligned with investment 
plans.  

 

Suggested Solution: 

 Sequential development in areas with existing water services 
infrastructure and spare capacity in order to maximise the use of existing 
assets. 

 Where appropriate larger urban centres should encourage higher 
densities / compact growth appropriate to the area. 

 

9.3 Administrative Needs  

There are a number of towns around the country under the administration of more 
than one authority such as Drogheda and Athlone. In these circumstances a joint 
plan for adjoining towns, villages should be made where possible, to avail of a more 
holistic vie



 

 

 


