
Page 1 of 6 

AQUACULTURE LICENCES APPEALS BOARD 

BOARD MEETING 20.05 

 Virtual @ 9.30  

15 May 2020 

Minutes 

Present: Imelda Reynolds (Chairperson), Michael Sweeney, John Evans, Micheél Cinnéide Michael 
Mulloy, Bill Sweeney 

In attendance: Mary O'Hara (Board Secretary of ALAB), Margaret Brennan (ALAB), Ciara Murphy 

(ALAB), Tim O'Sullivan B.L. and Paddy Cowhey Solicitor (Items 5, 8 and 12), Eoin Cussen, 
Technical Advisor (Item 10) 

20.05.01 - Conflicts of Interest/Section 31 Declaration 

All Board members confirmed that they had no conflict of interest in any of the appeals before the Board for 
consideration at the meeting. The Chair noted her conflict in relation to the OGP legal services procurement 
on the basis of her involvement with Beauchamps Solicitors, who are on the OGP Panel. 

The Board members and administrative staff confirmed that no communications had been received by any of 

them for the purposes of seeking to improperly influence the consideration by the Board of any appeals or 
decisions before the Board at this meeting, in breach of Section 31 of the Act. 

20.05.02 - Approval of draft Minutes of meeting 22 April 2020. 

The draft Minutes of the meeting of 22 April 2020 were approved and signed. 

20.05.03 - Matters Arising 

The Board noted that the Final Competition Booklet for the Aquaculture Technical Appeals Officer for ALAB 
was sent to DAFM HR/Competitions on 27 April 2020, who were requested to proceed with the competition 
as soon as is possible notwithstanding the current Covid 19 pandemic. The Board asked that the competition 
be advertised on Publicjobs.ie and DAFM websites, with Third level colleges, Marine Times and Ocean Focus 
(formerly Inshore Ireland). The Secretary will liaise with Human Resources DAFM regarding the advertising 
of the post. The Board agreed the link to the competition as advertised on Publicjobs.ie should also issue to 
current the Aquaculture Advisory Panel to broaden the scope for applications from suitably qualified 
aquaculture advisors. 

Legal services procurement update: 

No progress on this matter. 

Update with DAFM 

The Chair advised that she had spoken the day before the meeting with Cecil Beamish, ASG of DAFM who 
had confirmed the proposed TA appointment had been approved for advertising; the process of appointing 
a new board member was still in train. 
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20.05.04 — Consent Agenda 

The Board noted the following Consent Agenda items as circulated with the papers for the 
meeting. It was agreed the following items would be removed from the Consent Agenda for 

consideration at the Board meeting: 

AP12-18/2019 Kilmakilloge Harbour, Kerry (to be determined by 31 December 2020) 

The Secretary advised that an email was received on 29 April 2020 from Shamrock Shellfish re 
appeal AP15&16/2019. As the email was not in response to a notice issued by the Board, as a 
consequence of s 41(3) of the 1997 Act, the email may not be considered by the Board. The 
Secretary will issue a letter to Shamrock Shellfish accordingly. 

APIS-23/2019 Kenmare, Kerry (to be determined by 31 December 2020). 
It was noted that at the April Board meeting, the Board had agreed it would be preferable to 
deal with AP20/2019 on its own, and with AP23/2019 also on its own and to consolidate only 
appeals AP 19/2019, AP21/2019 and AP22/2019. In effect therefore the Board decided to 
further exercise its discretion pursuant to s42 of the 1997 Act, and separate the appeals as 
indicated. The Secretary will write to the parties accordingly. These letters had not issued to 
date. The Secretary will arrange same. 

20.05.05 - AP2/1-14/2015 - Shot Head, Bantry Bay, Co Cork (Salmon) (to be determined by 31 

August 2020) 

Tim O Sullivan and Paddy Cowhey joined the meeting. 

The Board noted email 6 May 2020 from MERC Environmental relating to the NIS submitted by 

MOWI on 21 April 2020, with observations on the updated NIS, identifying remaining gaps in the NIS. 

The Board also noted advice from Tim O'Sullivan BL to the effect that whilst it is more usual to have 

 
all issues with an NIS to be resolved by an Applicant, in fact so far as the Board is concerned it does not 
matter who provides the information. His advice is that the options available to the Board are (1) revert to 
MOWI again with a further s.47 notice asking it to fill in the gaps, having asked MERC to complete a very 
prescriptive set of questions; ( 2) ask MERC to fill in the gaps; or (3) the Board itself could fill the gaps. 
Fundamentally the Board needs to get the report and then decide whether to adopt it or not. The Board 
agreed that it would discuss with MERC in the first instance whether they can complete the information. If 
Merc are unable to provide the information, the Board will then c revert to issuing a section 47 Notice with 
prescriptive questions. 

The Board also noted that confirmation that the distance of the SAC from the Site is more than 

4.5km is required, with reference to seals/seal-scarers. 

John Evans and Micheäl Ö Cinnéide agreed to work together in reviewing the draft Technical 
Advisor's report with a view to identifying any issues that may need to be clarified. 

The Secretary was asked to ensure that the newer members of the Board are aware of all documents 

submitted by John Brendan O'Keeffe with his appeal (AP2/3/2015). 

The Board agreed to ask Tim O Sullivan, in preparation for determination, to review the appeal 
process and assist the board in ensuring that all issues, substantive and procedural, have been 

investigated appropriately and addressed by the Board. 
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The Board noted that the time for Determination is 31 August 2020. The Board will re-examine the timeline 
at its next meeting in June 2020. 

20.05.06 - API-4/2017 & AP6/2017 - Braade Strand, Gweedore Bay (to be determined by 31 March 2021) 

The Board noted that the determinations in respect of Appeals AP2/1-3/2017, AP3/1-2/2017, AP4/1-2/2017 
and AP6/1-2/2017 issued to the relevant parties on 12 May 2020. The ALAB website had been updated 
accordingly and notification emails had issued to third parties. 

The Board awaits the NIS for API/ 1-2/2017 which is due by 31 August 2020. 

The Board noted an email received from Michael Gillespie, on behalf of Appellant Carrickfinn Trust, seeking 
return of oral hearing fee. The Secretary had replied to the effect it is indicated on the Appeal Form that 
Oral Hearing fees are not refundable. A further email was received on 14 May 2020 from the Appellant 
asking that the request for refund be referred to the Board to exercise any discretion they may have to 
refund the Oral Hearing fees. The Board noted that Sl 449/1998 para 3(2) specifically provides that a person 
making an appeal shall not be entitled to a refund of any fee paid to the Board in respect of that appeal 
where the appeal is withdrawn or the provisions of section 54 of the Act apply. Accordingly there can be no 
refund and the Board has no discretion to exercise. The Secretary is to respond accordingly. 

20.05.07 - AP45/2018 Bank Harbour Bantry (T5/591) (to be determined by 30 June 2020) Seaweed 

The Board noted the Determination, Licence and Notifications letters issued to the relevant parties on 12 May 
2020 and the website has been updated in this regard. 

20.05.08- API/2019- Deenish - Judicial Review (to be determined by 31 December 2020) 

Tim O Sullivan BL and Paddy Cowhey Solicitor attended for this item. 

The Board noted the written advices of Mr O'Sullivan BL dated 8 May 2020 which had been circulated with 

the papers for the meeting. That advice is that the Board, when determining this Appeal of the revocation of 
the Aquaculture Licence, must review the Minister's decision to revoke the Licence and the basis for it. It must 

review the matters (i.e. evidence, submissions and observations) that were before the Minister. ALAB must 

also consider any further matters (i.e. evidence, submissions and observations) that are set out in the Appeal 
and any submissions and observations on the appeal made under sections 44 and 45 of the 1997 Act. The 

Board may also seek further submissions, observations, documents, particulars or other information in 
accordance with sections 46 and 47 of the 1997 Act. In the consideration of the appeal, the Board noted that 

discretion must be exercised by all authorities in a proportionate and reasonable way. Thus, ALAB will have to 
consider whether it agrees with the Minister's finding that condition 2(e) was breached. If not agreed, then 

ALAB will have to reverse the Minister's decision to revoke. If agreed, ALAB must then consider whether it 

should exercise its discretion to revoke the Aquaculture Licence — whether that is for the same reasons as 
the Minister or for different reasons. ALAB is not entitled to amend the licence and must be clear how it makes 

its decision having dealt with each observation and submission. It must say why any observations and 
submissions are, or are not, accepted. 

The Board noted that letters extending time for determination of this appeal to 31 December issued to all 

parties on 27 April 2020 and the ALAB website had been updated in this regard. 

The board also noted that a chronology of Minister's file and the ALAB file had been prepared by 

ALAB to assist the Board. It was suggested that a single Board meeting be devoted to consideration of the 

appeal. The Board also considered the possibility of issuing a s47 Notice to the Marine Institute seeking 
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statistical information in relation to harvested tonnage at the Site in the previous 20 years but agreed that any 
such decision would best follow an initial review of the appeal documents. 

It was agreed that there was no requirement for Technical Advice at this juncture. 

20.05.09 AP2&3/2019 Appeal Trawbreaga Site (to be determined by 31 October 2020 

The Board noted that letters had issued on 30 April 2020 extending time for determination of these appeals 
to 31 October 2020. 

The Board also noted the Minister's response dated 30 April 2020 to s47 Notice issued by ALAB on 16 April 

2020 which confirmed that the applications in respect of both of Appeals AP2&3/2019 were for new 
application sites. 

The Board further note that a physical site inspection had not as yet been conducted by its Technical Advisor 
due to Covid 19 restrictions. A draft s46 Notice to the appellant/licensee was circulated but it was agreed that 
it would be preferable to await the outcome of the Site inspection of the Board's TA before issuing same. 

20.05.10 AP4/2019 Donegal Bay Site refT12/3% (to be determined by 31 July 2020) 

Eoin Cussen of EcoEireann, Technical Advisor to the Board for this appeal joined the meeting for this item. 

The Board noted updated draft Technical Advisor Report v 2 received which incorporated reference to a site 

visit on 11 & 12 March 2020. Mr Cussen highlighted that the proposed development is considered to pose a 

potential for adverse effects on the integrity of the SCI Sanderling, within Donegal Bay SPA, however with a 
reduction in the size of the site from the west and south, the potential for adverse effects on Sanderling can 

be reduced. 

Mr Cussen also advised that Emily Russell, Landscape and Visual advisor for ECO Eireann, had also inspected 
the site and the report incorporated her findings. She reported that additional aquaculture activities in this 
area would have a detrimental effect on the natural beauty of the surrounding area which is designated as 
both Especially High Scenic Amenity and High Scenic Amenity area. The Board discussed these issues with 
the TA and questioned whether the conclusion regarding negative impact on the landscape and visual 
amenity, and the adverse effects on sanderling could be mitigated by reducing the area of the site and 
specifically excluding the southern portion of the appealed site. 

It was agreed by the Board that a 547 Notice should issue to Donegal Co. Council noting it had not made any 
observations or objections to the original application. 

The board also asked the TA to redraft the Report so that the advices are all from EcoEireann and without 
referring to the LVA findings as if they are form a third party. 

20.05.11  AP54, 55, 56/2019 Carlingford Lough, Louth - (to be determined by 31 December 2020) 

The Board noted the Tender Assessments circulated prior to the meeting. Six invites were issued and two 
tenders were received by ALAB from EcoEireann and Aster. Following review Aster was evaluated as having 

delivered the Most Economically Advantageous Tender. The Board confirmed Aster as the approved Technical 
Advisor for these appeals. The Secretary will write to Aster to inform them that their tender has been 

approved. 
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 20.05.12 An Taisce re Wexford Harbour Appeals 

Tim O Sullivan BL and Paddy Cowhey Solicitor attended for this item. 

The Board noted letter 24 April 2020 from its solicitors Denis McSweeney to An Taisce solicitors, 
Fieldfisher and letter from An Taiscets solicitors to Denis McSweeney on 8 May 2020 with papers attached. 
The Board also noted advice from Mr O'Sullivan that, as An Taisce's cost protection proceedings could have 
a very significant impact on ALAB, and because section 7 of the 2011 Act, which An Taisce is seeking the 

order under, requires that the application "shall be by motion on notice to the parties concerned." ALAB 

should have been on notice of An Taisce's cost protection proceedings in the first place. His advice therefore 
is that ALAB should seek to be joined as a party to An Taisce's cost protection proceedings. He suggested 
that we write to Fieldfisher seeking their consent to be joined as a respondent to the motion (i.e. a 

respondent to An Taisce's cost protection c proceedings) and seeking a copy of all papers and 
correspondence relating to the motion. He also suggested that the CSSO, for the Minister and the State, be 

copied with the correspondence and their consent be sought to ALAB being joined as a respondent to the 
motion 

Mr. O Sullivan BL outlined his advices to the Board regarding An Taisce's cost protection 
proceedings and answered questions from the Board. 

Having considered the matter and the legal advice the Board agreed to proceed as advised and 

instructed the Secretary to progress accordingly. 

20.05.13 AP3-16/2020 Ballyness Bay, Donegal (to be determined by 31 December 2020) 

The Board noted a letter from John Connaghan (Save Ballyness Bay) dated 30 April 2020 which 
had been received out of time and so, as a consequence of s.41(3) of the 1997 Act could not be 
considered by the Board. The Secretary will issue a letter to Mr. Connaghan accordingly. 

It was agreed to defer discussion on these appeals until the Aquaculture Technical Appeals Officer 
is appointed to ALAB. 

20.05.14 AP17&18/2020 Crookhaven Bay, cork (to be determined by 31 December 2020) 

The Board noted the Tender Assessments circulated prior to the meeting. Six invites were issued 

and two tenders were received by ALAB from Eco Eireann and Aster. Following review EcoEireann 
was evaluated as the Most Economical Advantageous Tender. The Board confirmed Eco Eireann 

as the approved Technical Advisor for these appeals. The Secretary will write to Eco Eireann to 

inform them that their tender has been approved. 

20.05.15 AP21&22/2020 Carlingford Lough, Louth (to be determined by 31 December 2020) 

The Board noted the Tender Assessments circulated prior to the meeting. Six invites were issued 
and two tenders were received by ALAB from Eco Eireann and Aster. Following review Aster was 

evaluated as the Most Economical Advantageous Tender. The Board confirmed Aster as the 
approved Technical Advisor for these appeals. The Secretary will write to Aster to inform them 

that their tender has been approved. 

20.05.16 - Financial Matters 
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Deferredto the next meeting. 

20.05.17 — Risk Management Policy 

Deferred to the next meeting. 

20.05.18 PQ received 5 May 2020- Eamon O CuivTD 

The Board noted Parliamentary Question received from Eamon O Cuiv on 5 May 2020 asking ALAB whether 
the onset of Covid-19 is causing a delay by the independent aquaculture appeals board in assessing appeals 
against decisions of the Department on aquaculture licences; the extra delay that will be caused by Covid-19 
and the average time that aquaculture appeals are taking from receipt to decision; and if he will make a 
statement on the matter. The Department have referred the PQ to the ALAB office to provide details for the 
Aquaculture Licences Appeals Board. 

The Board noted the reply will issue to Eamon O Cuiv on 15 May 2020. A copy will be forwarded to DAFM 

Clonakilty for their records. 

20.05.19 - AOB 

None 

20.05.19 — Dates of Next Meetings: 

11 June 2020 

Meeting concluded at 1.40pm 

Dated the 11th day of June 2020 

 

 

Imelda Reynolds 

CHAIRPERSON 


