
AQUACULTURE LICENCES APPEALS BOARD 

BOARD MEETING 20.06 

Virtual @ 9.30 

11 June 2020 

Minutes 

Present: Imelda Reynolds (Chairperson), Michael Sweeney, John Evans, Micheål Cinnéide Michael 
Mulloy, Bill Sweeney 

In attendance: Mary O'Hara (Board Secretary of ALAB), MargaretBrennan (ALAB), Ciara Murphy (ALAB), Nick 
Pfeiffer, Merc (items 5 & 9) 

 20.06.01 Conflicts of Interest/Section 31 Declarations 

All Board members confirmed that they had no conflict of interest in any of the appeals before the Board for 
consideration at the meeting. The Chair noted her conflict in relation to the OGP legal services procurement on 
the basis of her involvement with Beauchamps Solicitors, who are on the OGP Panel. 

The Board members and administrative staff confirmed that no communications had been received by any of them 
for the purposes of see king to improperly influence the consideration by the Board of any appeals or decisions 
before the Board at this meeting, in breach of Section 31 of the Act. 

 20.06.02 Approval of draft Minutes 

The draft Minutes of the meeting of 15 May 2020 were approved and signed. 

 20.06.03 Matters arising 

Aquaculture Technical Appeals Officer Competition update: 

The Board noted that the Aquaculture Technical Appeals Officer for ALAB was advertised on 15 May 2020 on the 
DAFM/Publicjobs website, third level colleges and universities, Marine Times and Ocean Focus (formerly Inshore 
Ireland) and advertised in the Irish Independent newspaper on 21 May 2020. The closing date forthe competition was 
5 June 2020. A total of 12 applications were received. The Board agreed that Imelda Reynolds and John Evans will sit 
on the interview Board along with a DAFM representative. The option of an independent external expert will also be 
C) requested by ALAB. The Secretary will seek to progress this with DAFM. 

Legal services procurement update: 

The Secretary has been in contact with OGP and awaits notification of suitable dates to arrange a meeting. 

 20.06.04 Consent Agenda 

The Board noted the Consent Agenda items as circulated with the papers for the meeting. It was agreed the 
following items would be removed from the ConsentAgenda for consideration at the Board meeting: 

• AP57-69/2019 &  Trawbreaga, Donegal— (to be determined by 31 October 2020) 

The Board noted letter dated 26 May 2020 issued to Oceanic Organic Oysters Ltd., (AP64-65/2019) 
pursuant to Section 41(3) ofthe 1997 Act. 

The Board noted emails dated 2 June 2020 from (1) Cathal McCorkell (AP63/2019 & AP65/2019); (2) Peter 
Kearney (AP58/2019) and (3) undated letter received on 3 June 2020 from a number of licensees seeking 
prompt consideration of the appeals by the Board. 

Wexford HarbourAppeals — An Taisce Judicial Review 



The Board noted the Letter issued on behalf of ALAB by Denis McSweeney Solicitors to Fieldfisher and CSSO 
on 3 June 2020 and CSSO reply received on 3 June 2020. ALAB seeks consent to join as a Co-Respondent to the 
cost protection proceedings being taken by An Taisce particularly in the light of the reliefs sought by the An 
Taisce in the proceedings. ALAB also requested copies of all papers and correspondence relating to the Motion 
from CSSO. 

AP 34-48/2019 Wexford Harbour 

The Board noted a letter dated 10 June 2020, received from William Fry on behalf of T.L. Mussels. The 
Secretary will issue a Section 41(3) of the Fisheries (Amendment) Act, 1997 letter informing appellant it is 
not entitled to elaborate in writing on, or make further submissions in writing in relation to the grounds of 
appeal stated in the notice of appeal or to submit further grounds of appeal, and any such elaboration, 
submissions or further grounds of appeal received by the Board shall not be considered by it. 

20.06.05 AP2/1-14/2015 -Shot Head, Bantry Bay, Co Cork (Salmon) (to be determined by 31 August 2020) 

Nick Pfeiffer, MERCjoined the meeting to advise on issues relating to the NIS and AA. 

The Board noted the Section 47 letter issued on 8June 2020to the applicant seeking additional information concerrülg 

the NIS to be included in the NIS and that a clarification request had been received from the applicant on 9 June 2020. 
The Board noted the draft clarification response and approved same for issue. The Secretary will arrange to have the 
letterissued to MOWI immediately. 

The Board noted that the time for Determination is 31 August 2020. The Board agreed to re-examine the timeline 
at its next meeting. In this context, the Board agreed, if necessary, to convene a meeting to consider the applicant's 
response to the section 47 Notice and if applicable, seek to progress the matter between Board meetings . 

 20.06.06 API/2019 Appeal Deenish Site ref. T6/202 (to be determined by 31 December 2020) 

The Board considered the Minister's file in respect of this matterin some detail and having done so, agreed it shoud 
issue s47 Notices to DAFM, the Marine Institute, BIM and the Appellant seeking statistical information in relation to 

 
harvested tonnage at the Site in the previous 30 years or for such period forwhich records subsist. It was agreed that 
the Notice to DAFM should also seek details of other sites where DAFM have observed excess tonnage and how 
DAFM dealt with this issue on other sites in the past and related questions. 

The purpose ofthe requests to be included in these Notices is to provide the Board with information that will assist it in 
understanding how DAFM and the agencies dealt with other sites in similar circumstances. c  
It was agreed that the Secretary will prepare draft Section 47 letters which will be circulated to the Board for its 
approval with a view to these issuing prior to the next Board meeting. 

The Board agreed it may, in due course, on receipt of responses to the section 47 Notices, to convene a special 
meetmg to consider this appeal, and it may be appropriate also to have the benefit of a legal advisor presentat that 
meethg to clarify any legal issues which may arise for the Board. 

 20.06.07 AP2 & AP3/ 2019 Trawbreaga (to be determined by 31 October 2020) 

The Board noted correspondence from Derek Diver 29 May 2020 which indicated his erroneous interpretation of 
the Board's letter regarding consolidation of appeals AP57-69/2019 & AP 1,2,19,20/2020 — It appears it was 
understood the consolidation extended to AP2& AP3/2019 and that the Secretary had replied clarifying the 
position. 

The Board noted email dated 6 May 2020 from Technical Advisor following the site inspection which confirmed 
there were trestles on site T12/ 492A. Further to the findings of the inspection, the Board noted a Section 46 letter, 
as previously agreed by the Board, had issued to the applicant on 2 June 2020, noting the TAIS inspection disclosed 
that the site has oyster trestles on it and seeking the Appellant's submissions or observations in relation to the 
evidenæ before the Board that he had commenced to engage in aquaculture at the place or waters to which the 



application related before a licence is granted under the Act of 1997 and that in such circumstances , pursuantto 
section 4 of the 1998 Act, the application shall not be determined. 

The Board noted that the Appellant responded by email 8th June 2020 stating that all of the trestles that were 
encroaching into the site had been removed. It also noted that the drawing sent showed the initial site applied 
for, but that this had been significantly reduced in 2017 in line with recommendations made by the department. 

The Board agreed to consider the response and the appeal further at its next meeting in July. 

 20.06.08 AP4/2019 Donegal Bay Site ref T12/396 (to be determined by 31 July 2020) 

The Board noted copy ofthe Section 47 Notice issued to Donegal Co. Council on 26 May 2020. 

The Board noted an updated draft Technical Advisor Report was received on 5 June 2020 but did not consider 
same on the basis a further updated draft will be required from EcoÉireann, the Board's TA when the response to 
the Sectbn 47 Notice is received from Donegal County Council. 

The Board noted that a report referred to in the Minister's file as having been carried out by G Duggan had not 
been received as part of the file delivered by DAFM to ALAB. The report had been sought by the Secretary, received 
from DAFM and had been forwarded to the TA on 26 May 2020 for consideration as part of its analysis for the 
Board. 

 20.06.09 APIS-23/2019 Kenmare, Kerry (to be determined by31 December 2020) 

Nick Pfeiffer, Technical Advisor to the Board joined the meeting to present his technical report for appeals AP 
1922/2019. 

The Board noted that pursuant to section 42(1) of the Act, the Board has exercised its discretion to separate appeal 
AP20/2019 from appeals AP19, 21 & 22/2019. Letters confirming this issued on 3 June 2020. 

AP19, 21 and 22/2019 Kenmare Bay 

Regarding these Appeals, the Board had noted the draft Technical Advisor report which had been circulated with 
the papers. The TA stated that the appellants have successfully cultivated oysters at the sites under review for a 
number of years. He stated that oysters produced at these sites undergo monthly testing for E.CoIi under the SFPA 
month}y shellfish monitoring programme and are designated as B class shellfish. The oysters produced at these 
sites undergo purification as required prior to human consum ption. There is no evidence from the monthlytesting 
results provided by the SFPA that there is an issue with sewage discharges from Kenmare Wastewater Treatment 
Plant impacting shellfish at the sites under appeal. 

C ) The Appellants were already operating under the relevant conditions with regard to licensed oystercultivation. The 
Board noted the material from SFPA obtained by the Technical Advisor and circulated to the Board prior to this 
meeting. Monthly shellfish testing underthe SFPA shellfish monitoring program determines the process required 
for oysters to enter the consumer market dependant on the levels of E.Coli in tissue samples taken at monthly 
intervals. 

It was noted also that none of the Statutory Consultees of the Minister in respect of the renewal applications 
obje&d to the renewal but that Marine Institute, Commissioners of Irish Lights and the Marine Engineering Division 
of the Department of Agricu lture, Fisheries and Marine proposed the imposition of conditions with regard to the 
renewal of the licences under appeal. The Sea Fisheries Protection Authority had raised the issue of proximity and 
capacity of the Kenmare Waste Treatment plant. 

The Technical Advisor had reviewed the aquaculture operations taking place at these sites and their potential 
impacts on humans, flora and fauna, soil, water, air, climate, the landscape, material assets and the cultural 
heritage. The Technical Advisor advised the Board that the aquaculture sites and their operation are unlikely to 
have significant effects on the environment. Having considered the TA's draft report, the Board agreed that risk is 
minimal, and also they were mindful of the well -structured and effective shellfish safety regime in existence, 
overseen by the Food Safety Authority of Ireland. With active monitoring and participation by the Marine Institute, 



Sea Fisheries Protectbn Authority (SFPA), and BIM, and with the ongoing involvement of the shellfish industry, all 
of this involvement serves to mitigate any possible food safety associated with re newing the licences under 
appeal. 

The Board noted the details of the appellants appeals, the Minister's file, and the draft report of its Technical Advisor 
dated 5 June 2020 and determined the appeals on the basis of the following: 

Site Suitability — the sites are suitable for the growing of oysters in bags on trestles for the following reasons: 

The waters of Dunkerron Harbour where all aquaculture sites under appeal are located are relativety sheltered. 

There is reasonable access to the sites. 

The majority of the sites are flat and relatively hard with a mixture of mud and gravel. 

The tidal regime is suitable for intertidal oyster growing. 

The appe llants have successfully grown oyste rs at these sites for a number of years. 

The sites are located within designated shellfish waters. 

The oysters grown at these sites have been tested under the Sea Fishery Protection Authority monthly shellfsh 
sampling program fora numberofyears and have been classified B. 
Class B oysters are considered fit for human consumption after purification for forty-eight hours in fresh sea water. 

The Board noted the Marine Engineering Division of DAFM considered the sites to be suitable for licencing for the intended 
purpose, provided certain recommendations were adhered to. The first was that no storage of trestles or equipment be 
permitted on sites or in the vicinity of access to the sites. It also suggested that the site boundaries be redrawn to exclude 
waters too deep for oyster cultivation. The Board accepted the first suggested condition. It considered the second 
proposal and determined it was unnecessary to do this as the appellants would not be able to utilise those parts of the 
sites in any event and the Board was also mindfulof the possibility that the topology of the sites could change overtime. 

Other uses - No other significant use of the sites has been identified during the application process or during the 
Technical Advisor's review. The Board concluded that the renewing of aquaculture and foreshore licenses to those 
sites under appeal will not cause significant negative impacts on other users. 

Statutory Status - The Board noted the proximity of the sites to designated Natura 2000sites in the locality, as detailed 
in the draft TA report and the opinion of the Technical Advisor that due to the distance from the aquaculture sites 
under review and type of aquaculture taking place at the sites that there is no potential for impact on the features of 
interest or conservation objectives ofthe Natura 2000 sites. The Board determined thatthe renewing of aquaculture 
and foreshore licenses will not cause significant negative impacts to statutory designations of the site, nearby 
designated sites or statutory plans including Kerry County Development Plan. 

Economic effects - The appellants project that by year 4, a total of 10 part time positions will be created by renewing the 
licenses under appeal. It was also noted that though small, it was the view of the Technical advisor that there would be 
benefits to seed oyster growers in other parts of the country if these licencesare renewed as all ap pellants buy seed spat 
from Irish hatcheries. Accordingly, the Board determined that the renewing of the licences will have a positive economic 
impact on the local economy. 

Ecological Effects - The technical review considered the potential for the developmentto impact negatively on a range 
of ecological features including marine mammals, avi-fauna, wild fisheries and adjacent seabed and 
terrestrial/coast:al habitats and concluded there would be no significant ecological effects for the following reasons: 

The sites under appeal are located intertidally, overa mostly hard bottom. 

The operations are relatively small producing 35 tonnes of oysters. 

Any habitat impact from oyster trestle culture is typically localised to areas directly beneath the culture systems. 

Overlap of the licensed aquaculture areas under appealwith qualifying interests in the SAC is very low. The 

Marine Institute estimated that all previously licensed intertidal oyster aquaculture operations in Kenmare Bay 
SAC overlapped with 0.22 % of intertidal reef community complex, 0.48% laminaria dominated community 
complex and 0.03 % of subtidal reef with echinoderms and faunal turf community complex. There is no potential 
for the sites under appeal to impact the conservation objectives of Kenmare River SAC. The operations are not 
considered to impact harbourseals as the sites are approximately 500m distant from the known haul out sites in 
the area. 
Peak seasonal levels of activity at these aquaculture sites re latedto seeding, grad ing, and harvesting. activit>s do 
no coincide with the more sensitive periods for seals (moulting and pupping) . 



• The Appropriate Assessment conducted by the marine Institute (2019) concluded: "Aquaculture activities 
individually and in-combination do not pose a risk of significant disturbance to the conservation features 
for habitats (and communitytypes) in Kenmare River based primarily upon the spatial overlap and 
sensitivity. 

The TA Report did however note there is potentialfor the cultivation of pacific oysters in Kenmare Bay SAC to have 
a significant impact ecologically were non-native Pacific oysters to become established within the SAC, but this 
risk coud be mitigated by using nearly sterile triploid oyster seed as a condition of licensing the sites as stated by 
the Marine Institute in its recommendations. 

The Board therefore determined that the granting of renewal aquaculture licenses for the sites under review will 
not cause significant negative ecological impacts but that a condition be included in the licences requiring the 
licencees to use sterile triploid oyster seed. 

General Environmental Effects - No significant additional general environmental effects are considered likely to 
arise from the renewal of the licences and the Board determined that granting of aquaculture licenses will not 
cause significant negative environmental impacts. 

the Board noted that all aquaculture sites have been using the licensed areas for a 
number of years with no recorded impact on known national monuments or archaeology in the vicinity. The 
nearest recorded national monumentto any of the sites is Templenoe Church and graveyard which are located 
approximateK/ fifty metres to the north. There are no recorded national monuments, archaeological sites or 
shipwrecks within the licenced aquaculture sites under appeal. Accordingly, the Board determined that licensing 
of the sites is unlikely to give rise to significant impacts on the man-made heritage of the area. 

In summary the TA recommended that oyster cultivation licences should be granted for the sites T06/201, T06/295 
and T06/179 in Dunkerron Harbour, Upper Kenmare Bay, Co. Kerry on the basis that all recommendations and 
conditions for the renewal of these licences given by the statutory bodies during the application phase be adopted, 
save the recommendation of the Department of Culture, Heritage and the Gaeltachtthat an underwater 
archaeobgy survey be undertaken . The Board considered this and having done so agreed this was not necessary. 

The Technical Advisor advised that an environmental impact assessment in accordance with S.l. 468 of 2012 is not 
required. This is on the basis that the sites and their operation are unlikely to have significant effects on the 
environment by virtue of inter alia their nature size or location and was also of the view that 'in-combination' 
effed:s 

 
are also unlikely. The Board accepted this recommendation. 

The Board also considered the Appropriate Assessment by Marine Institute of March 2019 and the Appropriate 
Assessment Conclusion Statement of September 2019 and agreed with the conclusions of same and agreed to 
adopt them, including the conditions proposed by the Conclusion Statement in so far as they relate to the sites 
under appeal 

C) 
The Board noted that Oral Hearings had been requested by the Appellants. The advice of the TA was that there 
was sufficient information and documentation available to the Board and the TA in orderto make a clear 
recommendaton in relation to the appeal and so an oral hearing was not considered necessary. The Secretary was 
directed to write to the parties notifying them of this decision. 

Having considered the draft TA reportand queried a numberof issues with him, the Board determined that it 
agreed with the recommendation of the Technical Advisor. The Board agreed to determine appeal pursuantto 
section 40 (4) (b) of the act by substituting its decisions for that of Minister and to overturn Minister's refusals. 
The Secretary is to prepare the draft determinations, notifications and licences, to be circulated to the Board for 
approval prior to same being signed and issued. 

Appeal AP20/19 Kenmare 

Nick Pfeiffer, Technical Advisor to the Board joined the meeting to present his technical report for these appeals. 



The Technical Advisor presented his draft Technical Advice report to the Board. He told the Board that there is 
significant uncertainty regarding the ability of the proposed cultivation technique and the equipmentto withstand 
the wave environment at the proposed site, which is highly likely to be subject to occasional extremes of ocean 
swell height and wave periods as well as large and potentially damaging swells on a more regular basis. The 
proposed site is directly exposed to south westerly swell waves from the Atlantic Ocean and is situated in 
significant water depths. The combination of these factors would allow severe swell waves to enter the proposed 
site. 

The Technical Advisor explained that the substantive issues raised by the appellant have been considered and 
reviewed in detail during the technical review process and a number of the grounds for appeal appear to be 
supported in the literature with regard to the health of stock and the lessening of environmental and ecological 
impacts associated with roped mussel aquaculture by using exposed deep-water sites. However he said that there 
are a number of issues regarding this appeal, including that offshore cultivation of mussels in exposed locations 
must be regarded as being in the developmental stage rather than a proven cultivation technique in Ireland. His 
recommendation to the Board was that the Minister's decision to refuse an aquaculture and foreshore licence be 
upheld in this instance. 

The Board discussed the proposed determination in some detail with the TA. It noted thatthe site is in many 
respe& suitable but having discussed the recommendation in considerable detail, accepted the recommendation 
that the sie is not suitable for the harvest of mussel seed and on-growing of mussel seed due to the direct exposure 
of the site to south westerly swell waves from the Atlantic Ocean and the significant water depths in the site and 
that the combination of these factors would allow severe swell waves to enter the proposed site. It also noted 
that this was not an application for a trial licence but was for a full licence. 

It was noted that the proposed development would have no significant effect on other usersofthe area; it would have 
no impact on the statutory status of the area; it would have a non-significant effect on the local economy and may 
have a positive effect on the local and wider economy ; there would be no significant effect on the ecology of the 
area, no significant additional general environmental effects were considered likely to arise; and there would be no 
impact on the man-made heritage of value in the area, all for the reasons specified in the draft TA report. 

The Board noted an Oral Hearing has not been sought by the appellant and agreed that an Oral Hearing was not 
required as there was sufficient information and documentation available to allow the Board reach a determination. 

Following discussion, the Board dete rmined that it agreed with the Technical Advisor's recommendation to uphoB 
the Minister's decision and noted also that an application for a trial licence would have been more appropriate 
and preferable. It was agreed that if possible, the Board should incorporate the suggestion of a trial licence in its 
determination of this appeal. 

The Board agreed to determine appeal pursuantto section 40 (4) (a) confirming the decision of the Minister to 
refuse a licence. The Secretary is to prepare the draft determination and notification, to be circulated to the Board 
for approval prior to signing and issue. 

 20.06.10  AP26-31&33/2019 Dungloe Bay, Donegal — (to be determined by 31 December 2020) 

c  

The Board noted that John Evans and Micheal Ö Cinnéide will evaluate the Tender submissions and these will be 
circulated to the Board prior to the next meeting. 

 20.06.11 Financial Matters 

The Board noted the Financial Control statement for transactions since Board meeting 15 May 2020: 

Spending since 15 May 2020 €12,516.90 

No. Of Payments 12 

Lodgement  



Balance in account €59,822.54 

Review of Internal Controls 

The Board noted the findings of the Review of Internal Controls carried out by Crowleys DFK. The conclusion 
reported 2 Medium and 1 Low risk findings. 

A medium finding related to requirements outlined in the Code of Practice for the Governance of State Bodies that 
were not explicitly listed in ALAB's oversight agreement with the Department. The recommendation is that 
management should officially seek derogations from the relevant Minister/parent Department for exemptions to 
provisions from the Code of Practice for the Governance of State Bodies (Revised 2016) that the organisation cannot 
apply. It was agreed this would be pursued. 

The second medium finding related to Internal Controls and Procedures Manual. The recommendation made was to 
ensure that the documented Internal Controls and Procedures Manual is: 

 reviewed for completeness, appropriateness and effectiveness. 

 ensure that the final approved Manual is circulated to; and is accessible and understood by all relevant staff. 

 sign-off or acknowledgement of receipt should be requested from all relevant staff. 

This was accepted and the Secretary will ensure the Manual is periodically reviewed. 

The low finding related to procurement and recommended that management should ensure compliance with the 
internal purchasing procedures of obtaining three to five quotations where applicab le. The Board noted that due to 
the fact that persons invited to tender do not always respond, often for conflict of interest reasons, this can result in 
fewer than three quotes be ing received in some situations. The Board will respond stating that conflicts of interest 
can prevent persons responding. 

The Secretary will respond in relation to the foregoing matters and arrange forthe completed IA report to issue. 

20.06.12 —Risk Management Policy 

The Board noted the amendmentto the Risk Register to include risks arising from Covid 19 pandemic. 

The Board noted that there have been no Licence Notifications recently from the Minister and therefore no urgent 
need to have a team member present in the office daily as there will be no appeals forthcoming. The Board also noted 
that laptops have been provided for staff members. The Board agreed to continue with Virtual meetings foras long as 
Covid 19 poses a risk to the Board members and staff. The Board noted the policy was to be reviewed further at the 
Audit and Risk Committee meeting scheduled to be held immediately following the Board meeting. 

20.06.13 - AOB 

None 

20.06.14 —Dates of Next Meetings: 

9 July 2020 

6 August 2020 

Dated the 9th day of July 2020 

 

 

Imelda Reynolds 

CHAIRPERSON 



 


